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Preface

The history of trade is as old as the history of human civilization. Development of human civilization
has a direct nexus with the development of trade; not only that it has remained an integral part of
every ancient civilization. This phenomenon has played an important role in the social, economic,
cultural and demographic development of human beings. History has noted that foreign trade has
played a crucial role in formation of distinct national territories into separate political entities. The
note worthy historical events in the history is: in 3000 BC, Sumerians in Mesopotamia traded with
the Harappan civilization of Indus Valley; The Phoenicians were noted sea traders, travelling across
the Mediterranean Sea; from 8th to 11th century, Vikings sailed to Western Europe and Varangians to
Russia; Marco Polo travelled to Far East with specific interest in the spice trade; Vasco da Gama
traded spice in Europe in 1468; The spice trade was of major economic importance; In 16th century,
Holland was the centre of free trade, imposing no exchange control and advocating the free movement
of goods. The basic idea behind the expansion of political influence over foreign States by English,
French and other Europeans was foreign trade and commerce.
In the early phase of foreign trade, there was hardly any difference between foreign trade and
domestic trade. But after two world wars a system of tariff, protectionism and certain other measures
restricting foreign trade came to be known. The countries came forward to work upon the structure for
administration and management of foreign trade. Initial efforts of these countries had a positive
impact on formulation of International Level of Organization of the present day, which had now
established their status and relevance in international trade and commerce, viz. IMF, IBRD, UNO,
ILO, GATT, and WTO.
Foreign trade is always regulated by either informal or formal rules. Present book explores on both
formal as well as informal rules and its impact on the foreign trade. It also elaborately discusses trends
of foreign trade and approaches of the government regarding foreign trade. The book deals with
defining the foreign trade, factors responsible and affecting the foreign trade, its basic necessities,
formalities, incentives, facilitation, various instrumentalities administering the foreign trade and
foreign exchange to successful completion of foreign trade.
It is a humble attempt to clarify and cover all relevant aspects of the legal regulation of foreign trade
in nutshell in India. All the efforts have been made to justify the subject.

Prof. (Dr.) B. G. Maniar
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Abbreviations

ACU – Asian Clearing Union
AAPs – Annual Action Plans
ADB – Asian Development Bank
ADR – American Depository Receipt
AEZ – Agree Export Zone
AFTA – ASEAN Free Trade Area
AGMARK – Agricultural Marketing Department
AHT – Agricultural Holding Tax
ALC – Advance Licensing Committee
AMS – Aggregate Measure of Support
ANF – Ayat Niryat Form
AoA – Agreement on Agricultur
APEC – Asia Pacific Economic Cooperation
APL – Above the Poverty Line
APTA – Asia Pacific Trade Agreement
ARE-1 – Application for Removal of Excisable Goods
ARO – Advance Release Order
ASEAN – Association of Southeast Asian Nations
ASIDE – Assistance to States for Infrastructural Development of Exports
ASSOCHAM – Associated Chamber of Commerce
ATC – Agreement on Textile and Clothing
BG – Bank Guarantee
BIS – Bank of International Settlement
BOP – Balance of Payment
BPL – Below Poverty Line
BRC – Bank Realization Certificate
BTP – Bio-Technology Park
CAC – Capital Account Convertibility
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CAD – Current Account Deficit
CBEC – Central Board of Excise and Customs
CC – Custom Copy (Commission of Custom)
CCP – Customs Clearance Permit
CEC – Chartered Engineer Certificate
CECA – Comprehensive Economic Cooperation Agreement
CEPT – Common Effective Preferential Tariff
CIF – Cost Insurance Freight
CIS – Commonwealth of Independent States
COFEPOSA – Conservation of Foreign Exchange and Prevention of Smuggling Activities
CoC – Certificate of Origin
CSO – Central Statistical Organization
CVD – Countervailing Duty
CWC – Central Warehousing Corporation
DA – Document against Acceptance
DC – Development Commissioner
DEPB – Duty Entitlement Pass Book
DEPB – Director of Export Promotion Board
DFIA – Duty Free Import Authorization
DFRC – Duty Free Replenishment Certificate
DGCI&S – Director General Commercial Intelligence & Statistics
DGFT – Director General of Foreign Trade
DICGC – Deposit Insurance and Credit Guarantee Corporation
DIPP – Department of Industrial Policy and Promotion
DSB – Dispute Settlement Body
DTA – Domestic Tariff Area
EBA – Everything But Arms
EAU- Entrepreneurial Assistance Unit
EC – European Commission
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ECA – Export Credit Agency
ECB – External Commercial Borrowing
ECC – Exchange Control Copy
EDI - Electronic Data Interchange
EEC – European Economic Community
EEFC – Exchange Earners Foreign Currency
EFC – Exim Facilitation Committee
EFT - Electronic Fund Transfer
EFTA – European Free Trade Area/Association
EH – Export House
EHS –Early Harvest Scheme
EHTP – Electronics Hardware Technology Park
EIC – Export Inspection Council
EO – Export Obligation
EODC – Export Obligation Discharge Certificate
EOP – Export Obligation Period
EOU – Export Oriented Unit/ Undertaking
EPA – Environmental Protection Agency
EPC – Export Promotion Council
EPCG – Export Promotion Capital Goods (Scheme)
EPO – Engineering Process Outsourcing
EPZ- Export Processing/Promotion Zone
ESI – Export Similarity Index
EXIM – Export Import
FCCB – Foreign Currency Convertible Bond
FCNR – Foreign Currency Non Resident
FCRCs – Foreign Controlled Rupee Companies
FCRA – Foreign Contribution Regulation Act, 1976
FDA – Food and Drug Administration

Legal Regulation of Foreign Trade – Prof. (Dr.) B. G. Maniar

7
FDI – Foreign Direct Investment
FECs – Foreign Exchange Certificates
FEMA –Foreign Exchange Management Act, 1991
FICCI – Federation of Indian Chamber of Commerce and Industry
FIEO – Federation of Indian Export Organization
FII – Foreign Institutional Investment
FIIA – Foreign Investment Implementation Authority
FIPB - Foreign Investment Promotion Board
FIPC - Foreign Investment Promotion Council
FIRC – Foreign Exchange Inward Remittance Certificate
FMS – Focus Market Scheme
FOB – Free on Board
FOGS – Function of the GATT Systems
FPS – Focus Product Scheme
FTA – Free Trade Agreement
FTDO – Foreign Trade Development Officer
FTDRA - Foreign Trade (Development and Regulation) Act, 1992
FTRR – Foreign Trade (Regulation) Rules, 1993
FTP – Foreign Trade Policy
FTZ- Free Trade Zone
GATT – General Agreement on Tariff and Trade
GATS - General Agreement on Trade in Services
GCC – Gulf Cooperation Council
GDRs – Global Depository Receipts
GMO – Genetically Modified Organism
GOE – Group of Experts
GR –Guaranteed Receipt
GSP – Generalized System of Preferences
HB - Handbook of Procedure
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HACCP – Hazard Analysis and Critical Control Point
HBPv2 – Hand Book of Procedures (Vol. 2) published by DGFT
HS –Harmonized System
IBRD - International Bank of Reconstruction and Development
ICD – Inland Container Depot
ICM – Indian Commercial Mission
IEC – Importer Exporter Code number
IEM – Industrial Entrepreneurs Mémorandum
IGM – Import General Manifest
ISLFTA –India Srilanka FTA
ISO - International Standardization organization
IPRS – International Price Reimbursement Scheme
ITC (HS)-Indian Trade Classification (Harmonized System of Classification)*
ITPO – India Trade Promotion Organization
JSG – Joint Study Group
JWG – Joint Working Group
LDC – Least Developed Countries
LoC – Line of Credit
LoI – Letter of Intent
LoP – Letter of Permit
LUT – Legal Undertaking
MAI – Market Access Initiative
MDA – Market Development Assistance
MEA – Ministry of External Affairs
MFN –Most Favoured Nation
MMTC – Mineral & Metal Trading Corporation of India
MR – Mate‘s Receipt
NAFGD – National Agricultural Co-op marketing Federation of India Ltd
NC – Norms Committee
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NCD – Non Convertible Debenture
NFE – Net Foreign Exchange
NHAI – National Highway Authority of India
NRE – Non Resident External
NRO – Non Resident Ordinary
NRNR – Non-Resident Non-repatriable Rupee Account/Non Remittance Non Repatriable
NFE – Net Foreign Exchange Earned
NTBs – Non-tariff Barriers
NTMs – Non-tariff Measures
OCB – Overseas Corporate Body
OGL – Open General License
OECD - Organization for Economic Cooperation and Development
OPEC – Organization of Petroleum Exporting Countries
PIS – Port Folio Investment Scheme
PRC – Policy Relaxation Committee
PTAs – Préférential Trading Arrangements
PTH – Premier Trading House
R&D – Research and Development
RA – Régional Authority
RCA – Revealed Comperative Advantage
RCMC – Registration-cum- Membership Certificate
REP – Replenishment
RMG – Readymade Gaments
RoO – Rules of Origin
RSCQC – Regional Sub-Committee on Quality Complaints
QR - Quantitative Restrictions
S/B – Shipping Bill
SAARC – South Asian Association for Regional Cooperation
SADC – South African Development Community
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SAFTA –South Asea Free Tade Agreement
SAPTA – SAARC Preferential Trade Agreement
SCM – Agreement on Subsidies and Countervailing Measures
SDF – Statutory Declaration Form
SDR – Special Drawing Right
SEH – Star Export House
SEZ – Special Economic Zone
SFIS – Served from India Scheme
SIA – Secretariat for Industrial Approval
SIL – Special Import License
SION - Standard Input –Output Norms
SP – Special Product
SPS – Sanitary and Phytosanitary Measures
SSM – Special Safeguard Michanism
STC – State Trading Corporation of India
STP – Software Technology Park
STH – Star Trading House
Super STH – 1500 Crore
TAMP - Tariff Authority for the Major Ports
TBT – Technical Barriers to Trade
TEE – Towns of Export Excellence
TH – Trading House

THOUSAND – Trading house 100 Crore
TOT – Towns of Trade

TRI – Trade Restrictiveness Index
TRIMS – Trade Related Investment Measures
TRIPS - Trade Related Intellectual Property Rights
TRQ – Tariff Rate Quota
UR – Uruguay Round
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USDA – United States Department of Agriculture
VA – Value Addition
VABA – Value Based Advance License
VAT – Value Added Tax
VKGUY – Vishesh Krishi and Gram Udyog Yojana
WDR – World Development Report
WTO – World Trade Organization
XGS – Export of Goods and Services
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Glossary of International Trade Terms

Act of God

An act beyond human control, such as flood, earthquake, etc.

ACP

African, Caribbean and Pacific countries, Group of countries with
preferential trading relations with the EU under the former Lome
Treaty now called the Cotonou Agreement.

Air Waybill

The forwarding agreement or carrying agreement between shipper
and air carrier and is issued only in non-negotiable form.

ANF

- Arrival Notification Form – Arrival Notice - A notification by
carrier of ship‘s arrival to the consignee, the ―Notify Party,‖ and –
when applicable – the ―Also Notify Party.‖ These parties in interest
are listed in blocks 3, 4 and 10, respectively, of the Bill of Lading.

Anti-Dumping Duty

A tariff imposed to discourage sale of foreign goods at predatory
prices. Dumping is detrimental to local manufacturers.

ASEAN

- Association of Southeast Asian Nations. Eight ASEAN members
are members of the WTO – Brunei, Cambodia, Indonesia, Malaysia,
Myanmar, Philippines, Singapore and Thailand. The other ASEAN
members – Laos and Vietnam – are negotiating WTO membership.

Ad Valorem

A term from Latin meaning, ―according to value‖

BAF

Bunker Adjustment Factor, used to compensate steamship lines for
fluctuating fuel costs. Sometimes called ―Fuel Adjustment Factor‖ or
FAF

Bill of exchange

In the United States, commonly known as a ―Draft‖ However, bill of
exchange is the correct term.

B/L

Bill of Lading: A document that establishes the terms of contract
between a shipper and a transportation company. It serves as a
document of title, a contract of carriage and a receipt for goods.

Bonded Warehouse

A warehouse authorized by Customs authorities for storage of goods
on which payment of duties is deferred until the goods are removed

Box

A name mostly used in U.S.A. for container.

Bulk Cargo

Goods not in packages or containers; shipped loose without mark and
count. Grain, coal and sulfur are usually bulk freight.

CAD

Cash against Documents: Method of payment for goods in which
documents transferring title are given to the buyer upon payment of
cash or to an intermediary acting for the seller, usually a commission
house.
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CAF

Currency Adjustment Factor - A charge, expressed as a percentage of
a base rate that is applied to compensate ocean carriers of currency
fluctuations.

Carnet

A Customs document permitting the holder to temporarily carry or
send merchandise into certain foreign countries (for display,
demonstration or similar purposes) without paying duties or posting
bonds. Any of various Customs documents required for crossing
some international borders.

C&D

Collect and Delivery – Carriage from/to customer‘s premises to/from
CFS

C&F

Terms of Sale, or INCOTERMS
Obsolete, albeit heavily used, term of sale meaning ―cargo and
freight‖ whereby Seller pays for cost of goods and freight charges up
to destination port. In July, 1990 the International Chamber of
Commerce replaced C&F with CFR.

CFR

Cost and Freight

CFS

-Container Freight Station – a place for stuffing and destuffing of the
FCL/LCL consignment. CFS is usually located adjacent to the ports.

CIA

Cash in Advance (CIA): A method of payment for goods in which
the buyer pays the seller in advance of the shipment of goods.
Usually employed, when the goods, such as specialized machinery
are built to order

CIF

Cost, Insurance and Freight

CIP

Carriage and Insurance paid to (up to a named Place of destination).

Clean B/L

Clean Bill of Lading: A receipt for goods issued by a carrier with an
indication that the goods were received in ―apparent good order and
condition,‖ without damage or other irregularities. If no notation or
exception is made, the B/L is assumed to be ―cleaned.‖

Consignee

A person or company to whom commodities are shipped

Consignor

A person or company shown on the bill of lading as the shipper

Consular Invoice

A document, certified by a consular official, is required by some
countries to describe a shipment.

Customs Invoice

A form requiring all data in a commercial invoice along with a
certificate of value and/or a certificate of origin. Required in a few
countries (usually former British territories) and usually serves as a
seller‘s commercial invoice.

Container Load

A load sufficient in size to fill a container either by cubic
measurement or by weight
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CPT

Carriage paid to – a new combined transport INCOTERM replacing
CFR. This is used in case of combined transport / more than one
mode of transport in international trade.

CT

Combined Transport – carriage by more than one mode of transport
under one contract of carriage.

CTD

-Combined Transport Document – Used in place of B/L where more
than one mode of transport is applicable.

CTO

Combined Transport Operator – a carrier who contracts as a principal
to perform a CT.

CY

Container Yard – Collection and distribution point for FCL

Certificate Origin

A document certifying the country of origin of goods used in
international trade which is normally issued or signed by a Chamber
of Commerce.

Conference

An association of ship owners operating in the same trade route who
operate under collective conditions and agree on tariff rates

D/A

Documents against Acceptance: Instructions given by a shipper to a
bank indicating that documents transferring title to goods should be
delivered to the buyer only upon the buyer‘s acceptance of the
attached draft

D/P

Documents against Payment: An indication on a draft that the
documents attached are to be released to the drawee only on
payment.

Delivery Order

A document authorizing delivery to nominated party of goods in the
care of a third party - This document can be issued by a carrier on
surrender of the original bill of landing and then used by the
merchant to transfer title by endorsement.

Demurrage

A charge levied/collected by the Port/ICD/CFS for detaining a vessel,
cargo or FCL or carrier‘s containers and /or trailers for a longer
period than provided for in the tariff or contract.

Documentary Credit

The basis of international trade by means of which payment is made
against presentation of specified document-Also known as Letter of
Credit.

EDI

Electronic Data Interchange – the transfer of structured data from one
computer system to another.

EFTA

European Free Trade Association

ETA

Estimated Time of Arrival – Indicates the estimation of the data hour,
the carrier believes the cargo, vessel or container will arrive at a
nominated point/port.

ETD

Estimated Time of Departure (see ETA).
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FAK

Freight All Kinds – a system whereby freight is charged per
container, irrespective of nature of goods and not according to tariff.

FCL

Abbreviation for ―Full Container Load‖

FEU

Forty-Foot Equivalent Unit – i.e. 1 x 40 ft = 1 TEU

FOB

Free on Board: Shipped under a rate that includes costs of delivery to
and the loading onto a carrier at a specified point.

Feeder Vessel

A short sea vessel used to fetch and carry gods and containers to and
from deep-sea ports/vessels.

Freight

The amount of money payable for the carriage of goods, sometimes
erroneously used to describe the goods which are more correctly
described as ―cargo‖ in marine transportation.

GA

General Average. It is a kind of risk covered in a type of Marine
Insurance Policy.

Groupage

Consolidation of several LCL consignments into a container

GSP

Generalized System of Preferences – programmes by developed
countries granting preferential tariffs to imports from developing
countries.

House B/L

B/L issued by a freight forwarder or consolidator covering a single
shipment containing the names, addresses and specific description of
the goods shipped.

Door-to-Door

Through transportation of a container and its contents from consignor
to consignee also known as House to House. Not necessarily a
through rate.

HSN

Harmonized System of Nomenclature: An international nomenclature
developed by the World Customs Organization, which is arranged in
six-digit codes allowing all participating countries to classify traded
goods on a common basis. Beyond the six-digit level, countries are
free to introduce national distinctions for tariffs and many other
purposes.

IMDG Code

International Maritime Dangerous Goods Code – contains the IMO
recommendations for the carriage of dangerous goods by sea.

IMO

International Maritime Organization – a UN body charged with the
duty of making safety and anti-pollution conventions and
recommendations concerning sea transport.

ISO

International Standards Organization – a body responsible for, inter
alia, is setting standards for container construction.
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INCONTERMS

International Rules for the Interpretation of Trade Terms for foreign
trade contracts, compiled by ICC.

Inherent Vice

Those properties of certain goods which lead to their arrival in
damaged condition without accident or negligence, for example
unprotected steel will ―whether‖, bales of rubber stick together, copra
is almost invariably infested by copra bugs.

ITA

Information Technology Agreement, or formally the MinisterialDeclaration on Trade in Information Technology Products

L/C

Letter of Credit – a document in which the terms of documentary
credit transactions are set out

LCL

Less than Container Load – when a parcel is too small to fill a
container which is grouped by the carrier at a CFS with other
compatible goods for the same destination. ―LCL door/LCL door‖ is
effected when the carrier collects the cargo form the shipper, takes it
to his depot for groupage and delivers to the consignee at the import
depot.

L/I

Letter of Indemnity – sometimes also called a letter of guarantee, it
allows the consignee to take delivery of his goods without
surrendering the original bill of landing, which has been delayed or is
lost.

Liner

A vessel plying a regular pattern of a trade on a defined route under a
published sailing schedule

MMO

Multimodal Operator

Manifest

List of goods or passengers on a vessel to be declared to the Customs
by the Shipping Line or his agent.

M/R

Mate‘s Receipt - It is a receipt issued by the shipping line to the
shipper after having received the goods on board the vessel. The Bill
of Lading is issued afterwards on the basis of M/R. M/R states
quantity and condition of the cargo and where it was stowed.

Notify Party

The Party to whom the ANF (Arrival Notification Form) is sent by
the Shipping Line.

NTBs

Non-tariff barriers, such as quotas, import licensing systems, sanitary
regulations, prohibitions, etc. Same as ―non-tariff measures‖

NTMs

Non-tariff measures, such as quotas, import licensing systems,
sanitary regulations, prohibitions, etc. Same as ―non-tariff barriers‖

POA

- Place of Acceptance - the place where the goods are received for
shipment or transit and where the carrier‘s liability commences.
Now more usually called POR

Legal Regulation of Foreign Trade – Prof. (Dr.) B. G. Maniar

17
PSI

Pre-shipment inspection – the practice of employing specialized
private companies to check shipment details of goods ordered
overseas –i.e. price, quantity, quality, etc.

OECD

Organization for Economic Co-operation and Development

QRs

- Quantitative Restrictions – specific limits on the quantity or value
of goods that can be imported (or exported) during a specific time
period.

Reefer

A refrigerated vessel or container

SOB

Shipped on Board – an endorsement on the ―received for shipment‖
bill of landing confirming that the goods have been loaded on board.

Shipper

The person who tenders the goods for the carriage, not to be confused
with the party issuing the bill of landing or the vessel‘s operator who
is the carrier

Shut-Out

Goods not carried on the intended vessel.

Slot

The space on board a vessel occupied by a container.

SPS

Sanitary and Phytosanitary measures or regulations – implemented
by governments to protect human, animal, plant life and health, and
to help ensure that food is safe for consumption

Straight B/L

Indicates the shipper will deliver the goods to the consignee. It does
not convey title (non-negotiable). Most often used when the goods
have been pre-paid

TEU

Twenty-Foot Equivalent Unit – i.e. 1 x 20 ft = 1 TEU

THC

Terminal Handling Charge – a charge for handling container at the
ocean terminals.

TRIPS

Trade-Related Aspects of Intellectual Property Rights (note capital
―S‖)

TTD

The TTD is a contract of carriage involving more than one carrier.
The carrier who issues the TTD acts as the principal only during the
carriage on his own vessel and as agent at all other times. Therefore,
the liabilities and responsibility are spread over several carriers and
the merchant is in contract with different carriers under different and
most probably unknown conditions at different stages of the carriage.

Tariffs

- Customs duties on merchandise imports. Levied either on an ad
valorem basis (percentage of value) or on a specific basis (e.g. $7 per
100 kgs.) Tariffs give price advantage to similar locally-produced
goods and raise revenues for the government.

Terminal

The port or depot at which containers are loaded or unloaded on to or
from container vessels, rail wagons or trucks.
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UCP

Uniform Customs and Practice of Documentary Credits – the
banker‘s ―Bible‖ on documentary credit interpretation issued by the
ICC.

Vienna Convention

A 1980 United Nations Convention on Contracts for the International
Safety of Goods which came into force on 1st January, 1988

Waybill

A bill of landing that acts as receipt for the goods and evidence of the
contract of carriage. A waybill is a bill of landing that is not a
document and can thus be defined as follows:




A waybill is a receipt for goods;
A waybill is an evidence of the contract;
A waybill is a non-negotiable document.

Under a waybill, delivery will be effected to a nominated consignee
upon proof of identity. As a title, it presents a personal contract
between the shipper and the carrier only. There is (at present) no
mandatory law or convention and the parties have absolute freedom
on contract.
WCO

World Customs Organization, a multilateral body located in Brussels
through which participating countries seeks to simplify and
rationalize customs procedures.
…………………
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Key Words

1.

Ad valorem duty: Duties are imposed in proportion to the value of items.

2.

Amortization: The process of repayment of the principal loan amount, on maturity in lump
sum or in instilments.

3.

Balance of Trade (or trade balance):
Refers to the difference between value of exports and imports, if the value of exports is more
than the value of imports, the trade balance is said to be positive or favorable. If the value of
imports is more than the value of exports, the trade balance - unfavorable negative.

4.

Balance of Payments of a country is a systematic record of all economic transactions between
the residents of a country and the rest of the world. It is composed of all receipts on account
of goods exported, services rendered and capital received by residents and payment made by
them on account of goods imported, service received and capital transferred to non-resident /
foreign co.

5.

C.I.F.: Cost Insurance and Freight or charged in full.

6.

Current payments represent sum of merchandise and invisible payment.

7.

Debt-servicing Burden: This refers to the amount comprising amortization and interest in
particular year, since amortization and interest differ from year to year, debt servicing burden
also differs accordingly.

8.

Dividend balancing: The outflow of foreign exchange due to dividend payments is matched
by inflow of foreign exchange due to export earnings.

9.

F.O.B.: Free on Board. A term given to the system of paying for goods shipped from or to
another country when the amount is sufficient to only cover all values of the goods and
excludes insurance and freight.

10.

Fully owned subsidiary: A Co. incorporated in India under the Indian Cos Act, 1956 but
having 100% equity holding by a single foreign company.

11. HB - Handbook of Procedures
HB –1 includes Appendices that specify various forms to be used, instructions for applying for
licenses, information regarding licensing authorities, export promotion councils etc.
HB-2 consists of Standard Input –Output Norms (SION); EXIM Policy for Duty Exemption Scheme
has to be read with the General Notes to the Standard Input Output Norms (SION) and Specific Notes
against each product Group.
11.

Import substitution: The process of developing industries to produce those goods which are
currently imported with the objective to acquire indigenous capability to produce imported
goods and curtail imports.

12.

Minority foreign equity participation: A Co. incorporated in India having less than 50%
foreign equity.

13.

Majority foreign equity participation: more than 50% foreign equity.
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14.

Negative List: Refers to list of items whose imports are totally banned

15.

OGL List: Items in the open general license list can be imported without a license and without
quantitative restrictions, but with payment of existing customs duties.

16.

Real Effective Exchange Rate (REER) India‘s index of REER is obtained by adjusting the
index of nominal effective exchange rate (using a basket of major currencies) by the
differential rate of inflation in India as compared to the major currencies.

17.

SDRs: The Special Drawing Rights - an international financial asset created by the IMF and
serves as an international unit of account, a means of payment among certain eligible official
entities and an international reserve asset. Currently the SDRs issued by the IMF can be used
only in transactions among monetary authorities (central banks) and the certain international
institutions. SDRs may be used to purchase foreign currency from the IMF, to make
payments to IMF, or to engage in direct financial transaction among the official holder of
SDRs like India.

18.

Soft Loans: A loan bearing no rate of interest or an interest rate which is below the true cost
of capital lent. The International Development Association (IDA) gives soft loans to
developing countries for long term capital projects.

*Indian Trade Classification (HS) of Imports and Exports
(1) Indian Trade Classification (Harmonized System) or ITC (HS) is a notification issued by the
Central Govt. It gives the policy for imports or exports against each entry and also any condition
applicable for imports or exports.
(2) The ITC (HS) has two parts, Schedule 1 for Imports and Schedule 2 for Exports.
(3) Schedule 1 is based on the International Harmonized System (HS) of Classification of goods as
formulated by the World Customs Organization (WCO). All goods are classified in 21 Sections and
99 Chapters. Goods are further classified under each Chapter into Headings, sub-headings and subsubheadings. Each item can be classified as an eight-digit entry.
(4) The Section Notes and Chapter Notes are to be used to classify the items. Each Chapter has an
Import Licensing Note that has to be read carefully.
(5) Schedule 2 has two Parts. Part ‗A‘ lists items that are restricted for exports, and falling under
different Chapters of ITC (HS). Part ‗B‘ lists items restricted for exports but falling within specific
entries of ITC (HS).
(6) Changes in the ITC (HS) system are carried out through a joint meeting of the DGFT, Department
of Revenue and the DGCIS.
Unless the context otherwise requires the meaning and definition of the words used under the
Custom Act, 1962, are given below.
[See Sec. 2]
(1)
―Adjudicating authority‖ means any authority competent to pass any order or decision under
this Act, but does not include the Board, Commissioner (Appeals) or Appellate Tribunal;
(1A)

―Aircraft‖ has the same meaning as in the Aircraft Act, 1934 (22 of 1934);
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(lB)
―Appellate Tribunal‖ means the Customs, Excise and Gold (Control) Appellate Tribunal
constituted under section 129.1
(2)
―Assessment‖ includes provisional assessment, reassessment and any order of assessment in
which the duty assessed is nil;
(3)

―Baggage‖ includes unaccompanied baggage but does not include motor vehicles;

(4)
―Bill of entry‖ means a bill of entry referred to in section 46 [A bill of entry shall include all
the goods mentioned in the bill of lading or other receipt given by the carrier to the consignor];
(5)
―Bill of export‖ means a bill of export referred to in section 50; [Entry of goods for
exportation in a vessel or aircraft - a shipping bill, and in the case of goods to be exported by land - a
bill of export in the prescribed form]
(6)
―Board‖ means the Central Board of Excise and Customs constituted under the Central
Boards of Revenue Act, 1963 (54 of 1963);
(7)
―Coastal goods‖ means goods, other than imported goods, transported in a vessel from one
port in India to another;
(7A) Commissioner (Appeals)‖ means a person appointed to be a Commissioner of Customs
(Appeals) under sub-section (1) of section 4;
(8)
―Commissioner of Customs‖, except for the purposes of Chapter XV, includes an Additional
Commissioner of Customs;]
(9)

―Conveyance‖ includes a vessel, an aircraft and a vehicle;

(10)
―Customs airport‖ means any airport appointed under clause (a) of section 7 to be a Customs
airport;
(11)
―Customs area‖ means the area of a customs station and includes any area in which imported
goods or exported goods are ordinarily kept before clearance by Customs Authorities;
(12)
―Customs port‖ means any port appointed under clause (a) of section 7 to be a customs port;
and includes a place appointed under clause (aa) of that section to be an inland container depot;
(13)

―Customs station‖ means any customs port, customs airport or land customs station;

(14)
―Dutiable goods‖ means any goods which are chargeable to duty and on which duty has not
been paid;
(15)

―Duty‖ means a duty of customs leviable under this Act;

(16)
―Entry‖ in relation to goods means an entry made in a bill of entry, shipping bill or bill of
export and includes in the case of goods imported or to be exported by post, the entry referred to in
section 82 or the entry made under the regulations made under section 84; [which contains the
description, quantity and value thereof, shall be deemed to be an entry for import or export, as the
case may be, for the purposes of this Act]
(17)

―Examination‖, in relation to any goods, includes measurement and weighment thereof;
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(18)
―Export‖ with its grammatical variations and cognate expressions, means taking out of India
to a place outside India;
(19)

―Export goods‖ means any goods which are to be taken out of India to a place outside India;

(20)
―Exporter‖, in relation to any goods at any time between their entry for export and the time
when they are exported, includes any owner or any person holding himself out to be the exporter;
(21)
―Foreign-going vessel or aircraft‖ means any vessel or aircraft for the time being engaged in
the carriage of goods or passengers between any port or airport in India and any port or airport outside
India, whether touching any intermediate port or airport in India or not, and includes(i)

Any naval vessel of a foreign government taking part in any naval exercises;

(ii)

Any vessel engaged in fishing or any other operations outside the territorial waters of India;

(iii)

Any vessel or aircraft proceeding to a place outside India for any purpose whatsoever;

(21A) ―Fund‖ means the Consumer Welfare Fund established under section 12C of the *[Central
Excises and Salt Act, 1944 (1 of 1944);]
(22)

―Goods‖ includes -

(a)

Vessels, aircrafts and vehicles;

(b)

Stores;

(c)

Baggage;

(d)

Currency and negotiable instruments; and

(e)

Any other kind of movable property;

(23)
―Import‖, with its grammatical variations and cognate expressions, means bringing into India
from a place outside India;
(24)
―Import manifest‖ or ―import report‖ means the manifest or report required to be delivered
under section 30;[ The person-in charge of a vessel or an aircraft carrying imported goods shall,
deliver to the proper officer, an import manifest, and in the case of a vehicle, an import report, within
twenty-four hours after arrival thereof at a customs station in the case of a vessel and twelve hours
after arrival in the case of an aircraft or a vehicle, in the prescribed form]
(25)
―Imported goods‖ means any goods brought into India from a place outside India but does not
include goods which have been cleared for home consumption;
(26)
―Importer‖, in relation to any goods at any time between their importation and the time when
they are cleared for home consumption, includes any owner or any person holding himself out to be
the importer;
(27)

―India‖ includes the territorial waters of India;

(28)
―Indian customs waters‖ means the waters extending into the sea up to the limit of contiguous
zone of India under section 5 of the Territorial Waters, Continental Shelf, Exclusive Economic Zone
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and other Maritime Zones Act, 1976 (80 of 1976)) and includes any bay, gulf, harbour, creek, or tidal
river;
(29)

―Land customs station‖ means any place appointed under clause (b) of section 7 to be a land
customs station; [The Central Government may, by notification in the Official Gazette,
appoint such place]

(30)
―Market price‖, in relation to any goods, means the wholesale price of the goods in the
ordinary course of trade in India;
(31)

―Person-in-charge‖ means -

(a)

In relation to a vessel, the master of the vessel;

(b)

In relation to an aircraft, the commander or pilot-in-charge of the aircraft;

(c)
In relation to a railway train, the conductor, guard or other person having the chief direction
of the train;
(d)

In relation to any other conveyance, the driver or other person in-charge of the conveyance;

(32)

―Prescribed‖ means prescribed by regulations made under this Act;

(33)
―Prohibited goods‖ means any goods the import or export of which is subject to any
prohibition under this Act or any other law for the time being in force but does not include any such
goods in respect of which the conditions subject to which the goods are permitted to be imported or
exported have been complied with;
(34)
―Proper officer‖, in relation to any functions to be performed under this Act, means the officer
of customs who is assigned those functions by the Board or the Commissioner of Customs;
(35)

―Regulations‖ means the regulations made by the Board under any provision of this Act;

(36)

―Rules‖ means the rules made by the Central Government under any provision of this Act;

(37)
―Shipping bill‖ means a shipping bill referred to in section 50; [The exporter of any goods
shall make entry thereof by presenting to the proper officer in the case of goods to be exported in a
vessel or aircraft, a shipping bill]
(38)
―Stores‖ means goods for use in a vessel or aircraft and includes fuel and spare parts and
other articles of equipment, whether or not for immediate fitting;
(39)
―Smuggling‖, in relation to any goods, means any act or omission which will render such
goods liable to confiscation under section 111 or section 113;
(40)
―Tariff value‖, in relation to any goods, means the tariff value fixed in respect thereof under
sub-section (2) of section 14;
(41)
―Value‖, in relation to any goods, means the value thereof determined in accordance with the
provisions of sub-section (1) of section 14;
(42)

―Vehicle‖ means conveyance of any kind used on land and includes a railway vehicle;
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(43)
―Warehouse‖ means a public warehouse appointed under section 57 or a private warehouse
licensed under section 58;
(44)

―Warehoused goods‖ means goods deposited in a warehouse;

(45)

―Warehousing station‖ means a place declared as a warehousing station under section 9.
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1

INTRODUCTION

1.1

Foreign Trade

Foreign Trade refers to trading activities – purchase and sale of goods and services between the buyer
& seller who belong to different countries and as the activities of buying and selling is in international
market, it is also known as Import-Export. Imports and exports are the two important components of a
foreign trade. Foreign trade is the exchange of goods and services between the two countries, across
their international borders. 'Imports' imply the physical movement of goods into a country from
another country in a legal manner. It refers to the goods that are produced abroad by foreign producers
and are used in the domestic economy to cater the needs of the domestic consumers. Similarly,
'exports' imply the physical movement of goods out of a country in a legal manner. It refers to the
goods that are produced domestically in a country and are used to cater to the needs of the consumers
in foreign countries. Thus, the imports and exports have made the world a local market. The country
which is purchasing the goods is known as the importing country and the country which is selling the
goods is known as the exporting country. The traders involved in such transactions are importers and
exporters respectively. Today there is hardly any country, which does not practice international trade.
The most significant reasons are:
(a) to make up the imbalance between the demand and supply;
(b) to stabilize prices in domestic markets;
(c) differences in the cost of production;
(d) economic development.
In the current century, the role of international trade has increased. Many groups, blocks financial
institutions, have sprung up on the international map viz., Group -77, G -8, EEC, IMF, World Bank,
and Pound Sterling Block.
1.2

Distinction between Domestic and International Trade


Difference in currency



Difference in natural and geographical conditions



Mobility of factors of production



Sovereign political entity



Different legal systems

1.3

Factors Responsible for international trade







Natural Resources and Geographical Factors
Occupational Distribution
Means of Transports
Large-Scale Production
Differences in cost
Degree of Self-sufficiency
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1.4

Factors influencing terms of trade









1.5

Elasticity of Demand and Supply
Change in Demand
Devaluation
Tariffs
Substitutes
Economic Structure
Economic Development
Foreign Trade Policy
Foreign Trade Policy

In every country, the foreign trade is influenced by the policy adopted by the country itself and others
vice-versa. Generally the public officials of the country formulate the policy which they think would
be most appropriate for their country. The purpose of trade policy is to get maximum advantages from
the international trade, goals which can be achieved by potential trading partners and setting of the
clear standards.
The main objectives of the foreign trade policy are:
(a) Appreciation of trade with other countries;
(b) Protection of domestic market in the country;
(c) Increase the export of particular product for expanding domestic market;
(d) Prevention of the imports of particular goods for giving protection to infant industries or
developing key industry or
(e) Augmentation and conservation of foreign exchange, etc;
(e) Encouraging the imports of capital goods for accelerating the economic growth of the country;
(f) Restriction of the imports of goods which may create unfavourable balance of payments;
(g) Either assistance or prevention of the export or import of goods and services to achieve the desired
rate of exchange.
(h) Entering into trade agreements with foreign other nations for stabilizing the foreign trade.
Foreign Trade policy also involves various types of complex actions, viz., introduction or elimination
of quantitative restrictions, increase or reduction of tariffs, there may be unilateral, bilateral, regional,
and multilateral liberalization, according to their geographical dimension. According to the depth of a
bilateral or regional reform, there may be free trade areas (wherein partners eliminate trade barriers
with respect to each other). There may be ‗‗custom unions‘‘ wherein partners eliminate reciprocal
barriers and agree on a common level of barriers against each partners. There may be free economic
areas or deep integration as in the European Union, where not only trade but also the movement of
factors has been liberalized, and common currency has been instituted, and other forms of integration
and harmonization have been established. They are called European Economic Community (EEC).
Foreign trade can be classified in to free foreign trade and controlled foreign trade.
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1.6

Free Foreign Trade





1.6.1



1.6.2

It refers to the situation when the movement of goods between two countries is unrestricted.
No difference between the internal and international trade.
No favour nor against internal/international trade.
No difference between domestic or foreign product/commodity
Free Trade Policy
It does not mean the government of any country shall not impose any duties on import from
and export to other country.
The main purpose of such levies is to get revenue, for the state to administer the affairs and
not to restrict the free flow of trade adopted by the countries.
Argument in favour of Free Trade



Exploiting the advantage of division of labour and specialization



Reduction in cost of production



Check on monopoly



Extensive market



Benefit to the consumer



Optimum utilization of world resources



Restoring balance of payments



Improvement in productive techniques

1.6.3

Argument against Free Trade



Harmful to underdeveloped and weak industries



Dumping



Imports of harmful commodities



Exploitation by MNCs



Against national interest

1.7

Controlled foreign Trade

Controlled foreign trade creates barriers. Barriers denote obstacles that prevent free movements or
access. It is a one sort of control imposed by the government. Some of the important barriers to the
foreign trade are enumerated below.
(1) Tariffs:
A tariff is a one kind of levy i.e. Taxes levied on products those are traded across borders. Generally,
the governments impose tariffs essentially on imports and not on exports.
The most popular types of tariffs are:
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(a) Ad valorem: This tariff involves a set percentage of the price of the imported goods.
(b) Specific: This refers to a specific amount charged by the government on import of goods.
(2) Subsidies:
Subsidy is one kind of support in cash or in kind by the government in public interest. It is a sum of
money granted from public funds to help an industry or a business which keeps the price of the
commodity or service low. Subsidies work to foster export by providing financial assistance to
locally-manufactured goods. Subsidies help to either sustain economic activities that face losses or
reduce the net price of production.
(3) Quotas:
Quota denotes the limit in quantity of goods. Import quotas are the trade limits set by the government
to restrict the quantity of imports during a specified period of time.
(4) Embargo:
Embargo is an official ban, especially on trade or other commercial activity with a particular country.
This is an extreme form of trade barrier as a part of the foreign policy. It may also include forbidding
foreign ships to enter or any ships to leave, its port. In the modern world, embargoes are imposed
during wartimes or due to severe failure of diplomatic relations.
(5) A voluntary export restraint:
It is a restriction set by a government on the quantity of goods that can be exported out of a country
during a specified period of time. Often the word voluntary is placed in quotes because these restraints
are typically implemented upon the insistence of the importing nations.

1.8

Protectionism

Controlled foreign trade is one sort of protectionism. It refers to the policy of government under
which it puts various restrictions by

1.9



Imposing high duties/ levies on imports;



Giving concessional treatment for exports in the form of taxes, exemptions, tax-holidays,
subsidies, schemes etc.,



Making necessary resources available to home industries by making credit and marketing
facilities;



Reserving natural resources for home industries;



Discouraging the use of foreign products
Historical Perspective of Foreign Trade and Legal Regulation

The law has always played an important role in development of a person, society and economy. The
law is developed with the development of the human being. It was there either in the form of custom,
usage or the text. The colonial rule has been credited with having introduced the system of codified
law and courts, the way we have come to understand it. This has been described as the rule of law.
There is a law of marriage, succession, divorce, adoption, maintenance, etc. Here we are concerned
with the law of trade and commerce, particularly the law of foreign trade. Before independence India
was primarily an agrarian economy, most of the laws in the nineteenth century were concerned with
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the issues of land, land revenue, forests, irrigation, etc. Britain was industrializing; colonies like India
were to be the suppliers of raw material and the markets for finished goods, trading was the main
business activity. To regulate the agreements between the parties, the Contract Act, in 1872 was
introduced. With industrial development and the resultant development of the economy, gave the rise
to business laws and labour laws in India. The State enacted laws on banking, sale of goods, patents,
trademarks, and on companies, during the period of 1920-1940. Thus, at the time of independence,
India did have a law on several aspects of the economy. However, the foreign trade was not regulated
by any specific legislation. No restrictions on imports or exports were officially maintained. But, the
situation changed after the British took over power.























Import of goods from Great Britain received official encouragement through Imperial
preferences.
There was a corresponding disincentive for import of goods from other countries.
Most of the importers were British. The British traders naturally preferred to import from
Britain or whenever convenient, from the British colonies.
The bias for imports from Britain was inherent in the given situation.
The Sea Customs Act, 1878 provided the basis for implementing the official bias in favour of
imports from Britain.
Goods originating from other countries could be simply charged higher import duties than the
goods originating from Britain or British colonies.
Under the Sea Customs Act, 1878, only a few goods were subjected to import duties and the
duty rates were also not too high.
The Imperial government preferred Land Revenue as the principal means to raise revenues.
Import duties did not constitute a significant share of the revenues.
The Government of India Act, 1935 granted the Central Government the exclusive legislative
powers to regulate import of goods into India and export of goods from India.
However, this power was never utilized till 1947, until the Imports and Exports Hand Book
on Foreign Trade Policy and Guide to Export & Import (Control) Act, 1947 was enacted.
The two World Wars caused severe shortages of commodities as well as foreign exchange.
The available foreign exchange had to be conserved for the War effort. Initially, the Govt.
used the Defense of India Rules, 1939 to control imports of 68 commodities. Soon more and
more commodities were brought under control through notifications.
After the end of Second World War Defense of India Rules, 1939 was to be lapsed but
through the Emergency Provisions (Continuance) Ordinance, 1946, the Govt. continued
Import Trade Control.
In 1947, the need was felt to replace the emergency provisions through a permanent
enactment and that is how a specific statute, the Imports Exports (Control) Act, 1947 came
into force from 25th March 1947. The Act was to be continued for three years only, but it was
extended from time to time till 1971.
At the outset it was a temporary measure but ceased to be so and became a permanent statute.
In 1976, far-reaching changes were made to the Imports & Exports (Control) Act, 1947.
The amended Act gave the Central Government wider powers to prohibit, restrict and control
the Imports and Exports Trade.
The Act covered practically all articles of trade and manufacture except those permitted to be
imported under a license or customs clearance permit or an Open General License.
In the meantime, the Sea Customs Act, 1878 was replaced by the Customs Act, 1962. Section
11 of the Customs Act, 1962 controlled the import and export of certain goods.
The import and export of Gold, Silver, Currency Notes, Coins and securities were controlled
under the provisions of Foreign Exchange Regulations Act, 1973. It was also replaced by
Foreign Exchange Management Act, 1999.
The Conservation of foreign Exchange and Prevention of Smuggling Activities Act,
1974(COFEPOSA) was passed when foreign exchange position in India was bleak and
smuggling was beyond control. In view of the liberalization after 1991, it lost its significance,
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but it is still there on statute book. Another Act relevant to COFEPOSA is SAFEMA
[Smugglers and Foreign Exchange Manipulators (Forfeiture of Property) Act, 1976. The Act
applies to persons convicted under the Custom Act, FERA and to those detained under the
COFEPOSA. The purpose of the Act is to forfeit the illegally acquired properties of the
smugglers and foreign exchange manipulators.
In 1991, the Central Govt. introduced economic reforms in the country.
The objective of these reforms was to progressively integrate the Indian economy with the
rest of the world.
It was a progressive liberalization of controls and elimination of discretionary licensing
policies for imports and exports.
The legal framework had also to be changed with the new realities.
The Government introduced in Parliament, the Foreign Trade (Development & Regulation)
Bill, 1992 to provide for the development and regulation of foreign trade by facilitating
imports into India and augmenting exports from India. As the Parliament was not in session,
the President, promulgated the Foreign Trade (Development & Regulation) Ordinance no. 11
of 1992, on 19th June 1992.
The Foreign Trade (Development & Regulation) Act, 1992 replaced the Ordinance on 7th
August 1992. The provisions of the Act were deemed to have come into force from 19th June
1992, except sections 11 to 14, which came into effect from 7th August 1992.
Thus, Imports and Exports (Control) Act, 1947 was replaced by this The Foreign Trade
(Development & Regulation) Act, 1992.

1.10 The Basic Needs of Foreign Trade




1.
2.
3.



1.
2.
3.
4.
5.
6.
7.

8.

First and foremost is the satisfaction of the needs of overseas market
Each country has its own different cultures, language political and social outlook, and
climatic conditions.
Goods and services acceptable to Indian market may not be acceptable to particular country.
International trade consists three basic elements:
identifying the needs of the overseas buyers;
its stimulation or encouragement; and
satisfying such needs
Mind well half knowledge is dangerous
Thorough market research is inevitably essential
Some useful tips for successful foreign trade are hereunder:
Avoid intermediaries as far as possible
Small is beautiful. Better to start the business in a small way
Setup an organization, it can be sole proprietorship, partnership, private or public limited
company
Select the mode of operation i.e. you can be an agent/merchant-exporter/manufacturerexporter
Name and style of the organization should be precise, attractive and meaningful
An attractive trade meaning and logo help in promoting the name and image of the
organization
Select the target market after collecting the reliable information from Federation of Indian
Export Organization, Export Promotion Councils/Commodity Boards, Indian Institute of
Foreign Trade, Overseas Chambers of Commerce and Industry, Market Survey Report,
Embassies, Yellow Pages, Internet, Directories, Journals, Friends and Relatives etc.
Following operations are closely inter-related for the achieving trade goals:
 The marketing section: - which is responsible for the main activities like international
market research, sales promotion, order negotiations, overseas sales, product planning,
and packaging and after sales services.
 International market research
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Overseas distribution – through agent, open a branch, canalizing agency.
Product research – suitability, colour, size, weight, labeling, price, packaging etc
After sales services – quick replacements, repair, adequacy etc
Desk research – information at home-survey, collection of information
Field research – after completion of desk research – go or send representatives
Product planning – suitability, demand, needs of particular market
Advertising & sales promotion – every country has its own social value, language and
culture.
Sales forecast – every trader has to prepare at least for 1 to 2 years future sale
Export sales Quotation - cost, FOB, CIF etc.
Management information – sale, marketing, expenditures, pending orders, stock
Equipment and spare stock – there must be quick response to order.
Costing and commercial activities – regular
The cost estimation – regular
The costing section – it must consist of experienced staff, familiar to activities.
Pricing of product – warranty, guarantee, agents, commission, payment, taxes, etc.
Order acceptance – product, quality, quantity, packaging, dispatch details,
Be conversant with the: Product standards and specifications; value; quantity; preshipment inspection; packing, labeling and marking; marine insurance; discounts and
commissions; tax, duties and charges; documentations; license and permit; terms of
delivery; guarantee; Force major of excuse for non-performance of contract; remedies;
arbitration clause.
Take the help of the Cost Accountant regarding the export costing and pricing
Register with the Regional Licensing Authority of DGFT to obtain IEC number and
Export Promotion Council or commodity Boards o avail of benefits/concessions.

1.11 Export Procedure
Foreign trade is something different than internal trade. A specific prescribed procedure is to be
followed to export the goods/services in any foreign country. After acquainting yourself regarding
exportable goods and market thereof as previously discussed, apply for an import export code with the
concerned office of the Joint Director General of Foreign Trade with all the particulars and necessary
fees in this regard. Get a Permanent Account Number (PAN card) and open a bank account. Find out
the particular market and select a quality product and quote the prices in U.S. dollar which is
universally accepted currency for all import – export trade. The prices may be quoted as under:EXW (Ex Works) at a named point of origin (e.g., ex-factory, ex-mill, ex-warehouse).
Price quoted applies only at the point of origin.
All other charges are for the account of the buyer.
FCA (Free Carrier) to a named place. Price envisages seller's responsibility for cost of loading goods
at the named shipping point.
FAS (Free alongside Ship) at a named domestic port of export - Price includes charges for delivery of
the goods alongside a vessel at the port. The seller handles the costs of unloading and wharfage; all
other costs viz. loading, ocean transportation, and insurance are left to the buyer.
F.O.B: means ―free on board‖ the delivery of the cargo is given till the same is loaded on to the
vessel. All future expenses like freight, insurance will be to the account of the buyer.
C & F: It means cost & freight. The price includes even the freight charges till the destination. The
buyer has to bear only the insurance and other delivery charges etc at the port of destination.
C I F: it means cost, insurance and freight. The price includes all expenses till the port of destination.
(Used for ocean shipments only).
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CFR means Cost and Freight to a named overseas port of import. Price of goods includes costs as
above except insurance (used for ocean shipments only).
CPT (carriage paid to) and CIP (carriage and insurance paid) to a named place of destination. Used in
place of CIF and CFR respectively, (used for shipment by modes other than water).
Payment Terms: The common payment terms in export are:




Advance payment (Payment by Buyer before shipment of goods);
Documents against payment (Delivery of shipping documents to Buyer against payment);
Documents against acceptance (Delivery of shipping documents to Buyer against acceptance
by Buyer/its bankers to effect payment on the agreed date);

Letter of Credit (an arrangement whereby a bank (the Issuing Bank) acting on the instructions of a
customer (the buyer) is to make a payment to the beneficiary (the seller) or is to accept bills of
exchange (drafts) drawn by the Beneficiary (the seller). It is, in short, an undertaking or a guarantee
by a bank of payment to the beneficiary after certain conditions be met).
Once the price is acceptable to the buyer, he will immediately open the letter of credit or will send an
advance remittance through the banking channels to the seller‘s account.
The letter of credit should be always in the form of irrevocable and sight letter of credit.
Once the L/C is opened the seller has to prepare the cargo as per the quality, packing specifications
mentioned in the L/C and send the same to the port of loading so that the C&F (clearing and
forwarding) agent will do the rest of forwarding the consignment to the buyer.
Once the shipment is over C&F agent will prepare all the shipping documents called for in the L/C.
Once these original shipping documents are received, seller has to prepare his commercial invoice,
packing list, bills of exchange and submit all the documents along with the original L/C received from
the buyer to the bank for negotiation.
The banker will thoroughly scrutinize the documents strictly as per the terms and conditions of the
L/C and give credit to the sellers account and send the documents to buyers‘ bankers for getting the
payment. Normally the payment is received within 10-15 days time. In addition to L/C and advance
remittance, the payments can be in the form of D.P (documents against payment) at sight which
means exporter will ship the material and send all the original shipping documents through his bank to
the buyer‘s bank. Buyer‘s bank will collect the money from the buyer and release the documents to
him and send proceeds to Indian exporter through the banking channels.
In case of perishable commodities, no buyer will open L/C, send advance remittance or even agree for
D.P terms on a pre agreed price. It is all done on consignment sale basis. Exporter will ship the
material and send the original documents to the buyer and the buyer in some cases may send some
part payment as advance and the final account will be settled only against the sale of exported cargo.
Insurance: Export shipments are usually insured against loss, damage and delay in transit, by cargo
insurance. For international shipments, the carrier's liability is frequently limited by international
agreements. Cargo insurance may be made by either the buyer or the seller, depending on the terms of
sale.

1.11.1

Execution of Export Order

How the export order is to be executed is explained below in brief.
(1) Receive Order, Letter of Credit(L/C), Scrutinize, Acknowledge and ask for amendments or
rectifications or modifications, if necessary;
(2) Organize Export Credit Guarantee Corporation(ECGC) Policy/Credit Limit to adequately
cover political/commercial risks;
(3) Place Work Order on your own factory or Purchase Order on manufacturer/supplier, if you
are a Merchant Exporter. Mention crucial details like: Description, Quantity,
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Quality/Standards, Packaging, Marking, Inspection requirements if any, Excise if applicable
then option whether on payment or under bond; no Sales Tax/VAT i.e. against form ‗H‘,
Price, Date and Place of delivery, Port of Shipment, Last Shipment date,
Transit/Contingency/Marine Insurance as applicable.
(4) Obtain Pre-shipment finance if required;
(5) Submit Advance Authorization application, if so opted;
(6) Monitor production, readiness of goods for inspection/excise clearance/dispatch to shipment
port progress;
(7) Liaise with Inspecting Agency, if inspection required;
(8) Execute Legal Undertaking(LUT)/Bond, Obtain CT1, if Merchant Exporter and if own bond
option preferred;
(9) Forward ARE1 or CT1+ARE1to own factory/supplier;
(10) Prepare and forward a set of pre-shipment customs clearance and shipment purpose
document to CHA at shipment port;
(11) Purchase transit/contingency/marine insurance, as applicable, prior to removal of the export
goods for transportation to shipment port;
(12) Receive from CHA dispatch instructions, relay to factory/supplier;
(13) Remove the export goods for transportation to shipment port under ARE1/ARE2 procedure,
if export goods/materials contained in the export are excisable and rebate claim/under bond
removal preferred;
(14) Await custom clearance and shipment;
(15) Receive from CHA export shipment documents;
(16) Inform shipment details to buyer/agent/buyer‘s insurance company, as may be required;
(17) Prepare/obtain remaining shipment documents;
(18) Tender shipment documents to bank for negotiation/collection;
(19) Forward non-negotiable set to buyer/agent abroad;
(20) Monitor negotiation/collection, till payment realization;
(21) Clear the dues of supplier, CHA, etc.;
(22) Forward form ‗H‘ to supplier;
(23) Report export ECGC and pay applicable premium;
(24) File excise rebate/bond discharge claims etc., obligation discharge/DEPB etc., as applicable
within prescribed time limit.
1.11.2 List of Documents required for Custom Clearance and Shipment of Export Goods
(1)
(2)
(3)
(4)

Instruction letter to CHA at export shipment port;
Invoice set;
Packaging list set;
GR form/SDF declaration in duplicate(if export shipment is above US$25000/- w.e.f.
1-4-2004);
(5) Original + Duplicate 5th copy of ARE1/ARE2, if goods/materials excisable and
rebate/under bond manufacture/removal preferred;
(6) EIA‘s/ any other Controlling Authority‘s Inspection Certificate, if pre-shipment
inspection is compulsory(or alternative provided);
(7) Export License/Quota Certificate/NOC, as may be applicable, if item is under export
control;
(8) Certificate/Declarations, prescribed, depending on type of incentives/benefits
claimed;
(9) Copy of IEC + BIN; (or customs EDI registration)
(10) Copy of any other statutory registration, license, as applicable, specific to
commodity e.g. Drug License;
(11) Copy of export order/contract/LC, as may be applicable.
Additional documents by CHA
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(1) Shipping Bill set;
(2) Dock Receipt (Chalan)
1.11.3 List of Export Shipment Documents require for Collection/Negotiation
(1) Instruction-cum-forwarding letter to bank;
(2) Bill of Exchange, set;
(3) Invoice set;
(4) Packaging List set;
(5) Certificate of Origin/GSP certificate of origin, if asked for;
(6) Insurance Policy, if CIF;
(7) Bill of Lading (full set) Airway Bill/Rail Receipt/ Road Receipt/Courier Airway Bill,
Consignment Note/Postal Receipt;
(8) CRF, if required;
(9) Certificate/Declarations, as prescribed in the LC or order or otherwise;
(10) Duplicate copy of GR/SDF (if over US$25000/-);
(11) LC with all amendments in original, if under L/C terms.

Again all the documents mentioned above can be understood in different manner. These documents
are classified in two categories.
1. Commercial Documents.
2. Regulatory Documents.
1. Commercial Documents
Commercial Documents are those documents, which have direct relation to the exporter and
importer of goods, their respective rights and liabilities, passing of title to goods, shipping terms
and conditions, delivery and payment terms and conditions etc. These documents are further
classified in two parts as under.
A. Principal Documents.
B. Auxiliary Documents.
A.
1.
2.
3.
4.
5.
6.
7.
8.

Principal Documents :
Invoice.
Packing list.
Bill of Lading / Airway Bill / P.P. Receipt.
Bill of exchange.
Inspection Certificate / Quality Control Certificate.
Certificate of Origin.
Insurance Certificate.
Shipment Advice to Overseas Buyer.

All the above documents are briefly explained as under:
1. Invoice:
It is the Invoice made by the exporter of the goods in favour of the overseas buyer. It contains name
& address of the exporter and the buyer / consignee, delivery and payment terms, description and
quantity of goods, Vessel / Flight No., Port of Loading, Port of Discharge, Final destination & the
declaration by the exporter with date and his signature.
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2. Packing List :
Packing list gives full information as to how the units of export goods have been packed in different
boxes / cartoons / container including gross and net weight of each such packing, total package,
overall gross and net weight of export goods. The packing List does not contain the terms of delivery
and payments. It also does not contain the unit rate and value of goods.
3. Bill of Lading / Air Waybill :
The Bill of Lading is issued by the shipping Company and it contains the names and addresses of the
shipper and consignee, notify party, port of dispatch, port of discharge, final destination, cargo
carried, shipping marks, name of vessel, container No. etc. The Bill of Lading is issued either freight
prepaid or freight payable at destination, as the case may be.
The air Waybill is issued by the Air Lines Company and it contains name and addresses of the shipper
and consignee, flight No., port of dispatch, port of destination and a brief description of goods, its
weight, shipping marks, freight etc.
4.

Bill of Exchange :

Bill of Exchange is nothing but the refined from of traditional Hundi. It is an important document
creating right and obligation of the buyer and the exporter to a particular trade transaction. It contains
an unconditional order signed by the person making it, directing a person to whom it is addressed, to
pay on demand or certain days after sight, a certain sum of money, to or order / bearer. The Bill of
Exchange is drawn in two sets in the international trade transactions.
5. Inspection Certificate / Quality Control Certificate :
Export goods are generally subject to inspection by the export Inspection Agency approved by the
Govt. of India. In some cases, the export goods are required to be inspected by the International
Inspection Agency. Sometimes, the export goods are required to be inspected by a particular
Inspection agency approved by the buyer‘s country. There are exceptions also and the buyer can
waive the inspection of export goods. Sometimes the buyer‘s country allows export goods with CIF
value not exceeding US Dollar ($) 5000 without any inspection by the Inspection Agency. These are
called small consignments and they are free from all these inspection formalities.
The Inspection Certificate is issued by the Inspection Agency under its name, signature and seal to the
exporter on being satisfied after conducting pre-shipment inspection. It contains detailed description
of the export goods, its quantity, quality and value. It also bears the names and addresses of the
exporter and buyer, the order No. It carries the certification from the Inspection Agency that the said
export goods have been inspected by it and found export worthy.
6. Certificate of Origin (CoO) :
Non-Preferential CoO is issued by Chamber of Commerce or Trade / Industry Association
authorized by the Govt. for this purpose. These CoOs evidence origin of goods but do not bestow any
right to preferential tariffs. There are Preferential CoOs under which India is receiving tariff
preferences for its exports under Preferential Arrangement / Trade Agreement like Generalised
System of Preferences (GSP), SAARC Preferential Trading Agreement (SAPTA), Asia-Pacific Trade
Agreement (APTA), India-Sri Lanka Free Trade Agreement (ISLFTA) and Indo-Thiland Free Trade
Agreement. These arrangements / agreements prescribe Rules of Origin which have to be met for
export to be eligible for tariff preferences. Authorised agencies provide services relating to issue of
CoO including details regarding rules of origin, list of items covered by an agreement, extent of tariff
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preference, verification and certification of eligibility. Exporter has to make an application to these
agencies in the prescribed form. Certificate of Origin is issued by the authorized Chamber of
Commerce / Authorised Agency under seal and signature against payment of prescribed fee.
7. Insurance Certificate :
Insurance Certificate is issued by the Insurance Company on the basis of application made by the
exporter and payment of insurance premium for the export cargo. The Insurance Certificate is a must
where the export is taking place on CIF basis. The Certificate contains description of export cargo,
insured value, type of insurance cover and name and address of the insurance agency in the buyer‘s
country that will pay the insurance in the vent of the claim being lodged. Insurance Certificate is
signed and sealed by the Insurance Company. The insurance certificate also covers the risk of export
goods for the transit period from the place of stuffing of goods to the port of loading also.
8. Shipment Advice to Overseas Buyer.
This is a voluntary document but exporters do follow this prudent commercial practice to prepare and
send Shipping Advice to the overseas buyer along with other documents once the goods are shipped
on board. The Shipping advice contains the names and addresses of the exporter, buyer, the notify
party, Invoice No., Order No., Shipping Marks, description of goods, unit rate and value, port of
loading, port of discharge, final destination, vessel / flight No. This advice helps the overseas buyer
to initiate actions for customs clearance of goods at the port well before the ship arrives at the
destination port.
B. Auxiliary Documents :
1. Proforma Invoice.
The Proforma Invoice is nothing but the precise form of the would-be final invoice of the exporter.
The exporter starts negotiation with the overseas buyer and makes many changes in the unit price,
quantity of goods, value of goods, terms and conditions of delivery and payment, incoterms etc.
before arriving at the final deal. Once everything with regards to a particular export transaction is
finalized, the overseas buyer asks for sending a Proforma invoice containing the complete details of
how the Final invoice will be made. The Proforma invoice helps the buyer obtain import Licence /
Import Declaration Form from his govt. It also helps the buyer in order to open letter of credit or get
fund for making advance remittance to the exporter. Sometimes one copy of Proforma Invoice is sent
back to the exporter duly signed by the buyer. It serves the purpose of a signed contract / confirmed
order and helps the exporter to raise pre-shipment finance from the bank.
2. Inspection Intimation :
This document is applicable where inspection of export goods is a condition before shipment of
goods. In such cases, when the goods are ready for inspection, the exporter has to intimate the Export
Inspection Agency to carry out the inspection. The exporter will intimate the Inspection Agency the
place of inspection, description and quantity of goods, its technical specification, buyers name and
order No. etc.

3. Shipping Instructions to Customs House Agent (CHA):
Shipping Instructions are in the form of a letter written by the exporter and addressed to the Custom
House Agent (CHA) advising him how the shipping documents are to be prepared for getting
clearance from the customs at the port and how the goods are to be shipped. This document helps the
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CHA in preparing Shipping Bill / Air Waybill, Bill of Lading, DEPB / Drawback Clearance of goods
etc.
4. Insurance Declaration :
Insurance Declaration is the form of an application signed by the exporter and addressed to the
Insurance Company containing the details of the export consignment like description of goods,
packing, insured value of goods, port of shipment, port of destination, place of final delivery. The
Insurance Company issues an Insurance Certificate on the basis of this declaration.

5. Application for Certificate of Origin :
The exporter has to make an application to the authorized body of Chamber of Commerce to obtain a
Certificate of Origin in a prescribed from. This form is called Application for Certificate of Origin.
The application contains name and address of the exporter and the consignee, description of goods,
quantity, port of loading, port of destination, final destination etc. The Chamber of Commerce levies
a small amount as their service charge and issues a Certificate of Origin on the basis of the
information provided by the exporter in the application for Certificate of Origin.
6. Mate’s Receipt :
This is a document issued by the shipping company or its agent certifying that the goods as described
in the Mate‘s Receipt have been received on board the vessel. Shipping Company issues a Bill of
Lading on the basis of Mate‘s receipt a day after the goods have been loaded on the board vessel. In
case of containerized cargo, the cargo is stuffed outside the port and in the absence of the shipping
line officials. Hence the Shipping Line usually does not issue Mate‘s Receipt for FCL cargo but
issues Ball of Lading directly. It however issues Mate‘s Receipt for LCL cargo.
7. Letter to Collecting / Negotiating Bank :
The exporter after having shipped the goods gets back customs authenticated documents, bill of lading
etc. He then consolidates the export documents and forward the relevant documents to his banker for
collection / negotiation of the documents. The exporter prepares the forwarding letter addressed to his
banker advising inter-alia the name of the buyer / consignee, buyer‘s order No., invoice, No., port of
loading, port of destination, final destination, the date of shipment, terms and conditions of collection
/ negotiation etc.
2. Regulatory Documents
Regulatory Documents are governed by the provision of various statutes concerning Central Excise,
Customs, Port Trusts, RBI, Marine Insurance, Shipping Lines etc. There are eight regulatory
documents, which are prepared at pre-shipment stage of the export cargo.
No.

Name of Regulatory Document

Prescribed by Authority

1
2

Central Excise Invoice
ARE-1 (Application for removal of Excisable goods for
exports)
Shipping Bill / Bill of Export
Port Trust Copy of Shipping Bill /
Export Application / Dock Challan
Vehicle Ticket
Exchange Control Declaration /
GR / SDF / PP Form

Central Excise Authorities
Central Excise Authorities

3
4
5
6

Customs Authorities
Port Trust Authorities
Port Trust Authorities
RBI
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7
8

Freight Payment Certificate
Insurance Premium Payment Certificate

Steamer Agents
Insurance Company

1. Central Excise Invoice :
This is an invoice prescribed under Central Excise Rules and issued by the manufacturer of excisable
goods, which is removed from the factory for export either on payment of excise duty or without
payment of excise duty under Bond.
2. ARE-1:
This is a form prescribed under Central Excise Rules No. 18 & 19 and it is an application for removal
of excisable goods for export with or without payment of excise duty. It is signed by the owner of the
factory. It has two parts. Part A is a Certification by the Central Excise Officer and Part B is a
certification by the Customs Officer.
3. Shipping Bills :
This is a document, which is presented to the Customs Officer at the port by the exporter or by his
authorized Custom House Agent (CHA). It is issued in four copies. It contains most of the
information as like exporter‘s invoice. It also contains column for Export Promotion Scheme like
DEPB, its Product Group, DEPB Sr. No., DEPB Rate etc. The FOB Value of goods is shown in
Indian rupees. The total value of goods is shown in the currency of export and it is split into FOB,
Freight & Insurance. ITC (HS) Classification 8 Digit Code is to be shown in the S/B invariably to
ensure passing of DEPB claim. The reverse side of the S/B contains the details of Mate Receipt,
Vessel No. and Date of Vessel‘s sailing on for the destination port.
There are following types of Shipping Bills.
i)
ii)
iii)
iv)
v)

S/B for export of Goods Ex. Bond. (For export of goods manufactured in a customs
bonded warehouse, where exporter uses imported inputs duty free.)
S/B for export of Duty Free Goods. (For export of goods, which do not attract
export duty)
S/B for export of Dutiable Goods. (For export of goods, which attract export duty).
S/Bill for export of goods under Claim of Drawback. (for export of goods under
Duty Drawback Scheme).
S/B for export of goods under DEPB Scheme (For export of goods under DEPB
Scheme).

4. Port Trust Copy of Shipping Bill / Export Application / Dock Challan.
This copy helps the Exporter / CHA in dealing with the Port Trust Officials in moving the export
cargo in the port for ultimate loading on board the vessel/ship. It has all the details of S/B. On the
reverse side of the document, there is a space provided for port dues etc. and it is signed by the Port
Authority.
5. Vehicle Ticket :
It is issued by the Port Authority and it is a Ticket issued for passing the vehicle carrying the export
cargo into the port area.
6. Exchange Control Declaration /GR / SDF / PP Form :
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This is a Declaration signed by exporter under Foreign Exchange Management Act (FEMA) required
by the RBI to monitor receipt of the foreign exchange into the country for the value of goods
exported. It is submitted to Customs Authority in duplicate. Customs Authority sends original to RBI
and duplicate to exporter. Exporter has to submit this GR / SDF Form to his banker who has to ensure
that the declared value of foreign exchange is received in the account of the exporter. Where S/Bill is
filed electronically with the Customs, SDF Form is issued in place of GR Form. In case of export by
post through Foreign Post Office (FPO), PP Form is issued in duplicate in place of GR / SDF Form.
It is countersigned by exporter‘s bank. Original is submitted to FPO alongwith Post Parcel and
duplicate is retained by bank for monitoring realization of export bill. FPO shall forward original
copy of PP Form to the nearest branch of RBI after export.
7. Freight Payment Certificate :
It is issued by the shipping Line to the exporter and it is in the form of an acknowledgement in respect
of the consignment that carried on by term and the amount of freight received by them for the
consignment.
8. Insurance Premium Certificate :
It is a receipt issued by the Insurance Company for having received insurance premium for covering
the risk of the consignment shipped by the exporter.
1.11.4 Clearance of Exported Goods
Entry of goods for exportation The exporter of any goods shall make entry thereof by presenting to the proper officer in the case of
goods to be exported in a vessel or aircraft, a shipping bill, and in the case of goods to be exported by
land, a bill of export in the prescribed form and the exporter shall at the foot thereof make and
subscribe to a declaration as to the truth of its contents. [Sec. 50, Customs Act, 1962]
Clearance of goods for exportation Where the proper officer is satisfied that any goods entered for export are not prohibited goods and
the exporter has paid the duty, if any, assessed thereon and any charges payable under this Act in
respect of the same, the proper officer may make an order permitting clearance and loading of the
goods for exportation. [Sec. 51, Customs Act, 1962]
Where the imported goods are stored in warehouse during the pendency of clearance, after a bill of
entry was made in the prescribed form in accordance with Sec. 46 and the goods are not prohibited
and meant to be re-exported proper officer can make the clearance for exportation. Law does not say
that the goods once imported can only be sold in the country [1990(49) ELT 339]
1.12 Clearance of Imported Goods




Before any goods imported and kept with the custodians as mentioned earlier can be cleared
for home consumption in the country immediately or for warehousing and customs clearances
as and when needed etc.,
The importers have to comply with prescribed customs clearance formalities.
Essentially, these involve presentation of certain documents along with a prescribed
application (normally termed ‗bill of entry‘, which gives essential particulars in relation to

Legal Regulation of Foreign Trade – Prof. (Dr.) B. G. Maniar

44




imported goods, its country of origin, particulars of vessel/aircraft etc.) seeking clearance of
goods for home consumption/warehousing etc.
The importer either himself handles the import clearance documents vis-à-vis Customs or
appoints an authorized agent in the Custom House.
Major part of Customs clearance work is handled on behalf of importers/exporters by CHAs
[Custom Houses Agents] - who are trained and experienced in Customs clearance work and
are licensed by Customs for such work subject to certain conditions as laid down in CHA
Regulations.

Fast Track Clearance
―Fast Track Clearance‖ scheme are as follows:—
(A) Categories of Eligible Importers
Only the following categories of importers would be eligible to avail of the scheme:—

(i)
(ii)
(iii)
(iv)
(v)
(vi)
(vii)

Government Departments;
Public Sector Undertakings engaged in manufacture;
Units located in the various Export Processing Zones;
All 100% EOUs including units in HTP and STP;
Central Government approved Research Institutions and Test Houses;
Top 20 importers in terms of their duty payment in major Custom Houses and top 5 importers
of other customs formations;
Manufacturer - importer of electronic goods having investment of Rs. 30 crores and above.

Note: Major Custom Houses for this purpose would be Seaports at Mumbai, Nhava-Sheva, Calcutta
and Chennai and air cargo complexes at Sahar and Delhi and other Customs formations would be
Kandla, Vishakhapatnam, Cochin Ports, Chennai (Air Cargo), Cochin, Bangalore (Air Cargo) and
ICD at Tughlakabad.
Importers who have been found to be involved in any proven case of fraud, forgery or suppression of
facts, are, however, not eligible to avail of the scheme.
(B) Goods not covered under the Scheme
(i) Goods for which an import licence or the execution of a Bond and/or Bank guarantee is required
i.e. other than cases where an LUT is prescribed/is required under the EXIM Policy; and
(ii) Goods which are enumerated in the list at Annexure I to this letter, (which list may be amended
from time to time) except when they are imported by importers covered under A (i) to A(v).
C. Goods also eligible for the treatment envisaged under the Scheme
The facility available under the scheme can also be extended to the following goods even when they
are imported by any importer:—
(i) Pulses
(ii) Bulk imports of sulphur, rock phosphate and coal
(iii) Fertilisers
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(iv) Crude petroleum and petroleum products
(v) All goods falling under Chapter 86 of the Customs Tariff Act, 1975
(vi) Project imports.
Speedy Clearance






Cir. No.42/2001-Cus. (of CBEC) Dt. 31.7.2001
Speedy Customs clearance to avoid payment of detention/demurrage charges.
Please refer to Board‘s instruction issued from F. No. 450/82/95-Cus. IV, dated 7th July,
1997 and Member (Customs) D.O. letter F. No. 450/82/99-Cus.IV, dated 2nd June, 2001,
regarding time bound customs clearance of Cargo from Ports/Land Customs Stations/Air
Cargo complexes, CFSs/ICDs.
2. In a recent judgment of Supreme Court of India in the matter of Shipping Corporation of
India Ltd. v. C.L. Jain Woollen Mills - 2000 (129) ELT 561 (S.C.), the Hon‘ble Apex Court
has held that under the existing provisions of Customs Act, 1962, the Customs Authorities
cannot compel the carriers/custodians not to charge demurrage charges the moment a
detention certificate is issued. Section 45(2)(b) cannot be construed to mean that it authorized
the Customs to issue a detention certificate in respect of the imported goods which would
absolve the importer from paying the demurrage and prevent the proprietor of the space from
levying any demurrage.

Clearance of Imported Goods in detail can be explained as under
When the goods are imported, the provisions regarding conveyances carrying imported goods, i.e.
Sections 29 to 38 of Chapter VI and levy of and exemptions from customs duty, Sections 12 to 28B of
Chapter V and Sections 45 to 49 of Chapter VII, particularly for the clearance of imported goods and
Sections 52 t0 56 of Chapter VIII of Customs Act, 1962 are strictly observed. The step by step
procedure according to the provisions mentioned above and Rules prescribed for clearance of those
goods are mentioned here.
(1) When a ship/vessel carrying imported goods enters Indian territorial limit, date and time of
arrival/entry becomes the taxable event though for administrative convenience either the date
of arrival or date of filing of Bill of Entry for import clearance is relevant for determination of
exchange and duty rates applicable depending on whether B/E has been filed pre/post arrival.
[See Ss. 14, 15, 16,17 of The Custom Act, 1962]
(2) A custom rummaging team boards the ship to find out whether anything is concealed or amiss
and seal the storerooms containing provisions/consumables/parts/components, in excess of
the normal requirement, while the ship remains in port/Indian territorial area(anchorage).
(3) Within 12 hours after arrival and furnishing of an Import General Manifest (IGM) by the ship
of all the goods brought into India, whether to be unloaded or remaining on board,
consignment-wise,[Sec. 30 -31](4) custom authorities grant an entry inwards, whereupon, unloading of goods is started under the
Customs, Shipping Co‘s supervision.[Ss. 31-34]
(5) Then the goods are handed over to the Port authority, he then shifts and store it at appropriate
place, tally and account goods IGM-wise. It also sees whether the goods are short, missing or
lost or destroyed, etc.
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(6) The individual importer in the meantime has received the shipment documents, arrival notice,
he forwards all required documents to appointed CHA at arrival port for preparation,
completion, signing and submission of a Bill of Entry along with necessary documents at the
Customs House at the import port for clearance and taking delivery of the imported goods.
(7) The Bill of Entry gets noted, numbered in the Customs House and is then taken up by
Customs Appraiser for appraising of the import and assessment of duty i.e. determining the
classification, duty rates, exemption, valuation, licensing, restrictions, conditions and any
other statutory requirements. [See Ss. 19, 21, 22, 23,24, 25, 28A of The Custom Act, 1962]
(8) If the appraiser is satisfied, he determines the duty and after counter signature of
Superintendent and assistant Deputy Commissioner of customs, the assessed Bill of Entry is
passed and return to CHA for duty payment which has to be paid within 5 days after the date
of return or even thereafter but with interest @ 15% p.a. on the duty amount from the 6th day
onwards. [See Ss. 28, 28AA, 28AB, 47 of The Custom Act, 1962]
(9) After the payment of duty with or without interest as the case may be, the original B/E is
retained in the customs house and duplicate, triplicate etc., with accompanying documents are
then presented by CHA to the AC/DC, Docks in the port area for examination and passing of
the goods.
(10) AC/DC endorses examination order(random, percentage, full) and accordingly the
inspector/examiner of customs under presence of Port Authority plus CHA also surveyor if
called upon) gets packages opened, verifies goods, tallies quantity/description, ascertains
weight if required, draws and seals samples for analysis/testing if required and if satisfied
writes in B/E his examination report.
(11) If nothing is amiss then the AC/DC grants final out-of-charge i.e. customs have nothing to
do more with the goods, although subject to port/shipping co‘s clearance, can be removed out
of port area.[Sec. 47]
(12) Goods under the test/analysis will be allowed 80% delivery or 100% under the provisional
assessment bond, subject to balance delivery/finalization, based on test report.
(13) CHA in the mean time has obtained from the shipping company a delivery order addressed
to port authority, against surrender of the original negotiable Bill of Lading copy, duly
discharged and payment of their dues e.g. DO charges, freight if not pre-paid etc.
(14) CHA, upon customs out-of-charge, clears port dues (wharfage, demurrage, etc.) and obtains
their out-of-charge as well(Gate Pass)
(15) CHA arranges transportation and removes the goods from port area under the port gate
procedure and also if applicable (e.g. Mumbai, Chennai, Calcutta etc.) completes octroi
formalities at Gate, i.e. either by payment or by getting transit pass, whatever applicable.
(16) CHA then forwards to importer or through transporter Triplicate plus Quadruplet copies
of B/E plus all documents which are no longer required, import license if involved, etc.,
alongwith his own Bill for services he rendered and expenses what he has incurred.
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(17) Importer (through exporter) may have to pay octroi duty if applicable, at his place on the
customs assessable value of goods, plus duty, plus CHA, transportation cost (factor), based on
the B/E details.
(18) Importer receives goods then tallies/ verifies them and if found any sort of damages,
shortages, breakages, etc., calls the insurance co‘s surveyor at the earliest.
(19) Importer will preserve and use the original copy of ―Triplicate-marked‖ B/E as voucher
copy/evidence of payment of duty and also for the purpose of availing CENVET credit of
Additional Duty of Customs, if paid, as per Central Excise Act, if to be used in or in relation
to manufacture of further excisable goods.
(20) Importer will have to furnish the original copy of the ―Quadruplet-marked‖ B/E copy, to his
banker, as proof of import against remittance in foreign exchange made /to be made for the
import, towards exchange control compliance under FEMA, 1999( this has been relaxed up to
US$ 1,00,000/- for all importers and higher/no limit for public limited companies etc.)
(21) If there is any dispute regarding classification/duty rate/exemption
benefit/valuation/licensing at appraising or examination stage, the customs authority will
hear, adjudicate and pass necessary order. If the importer is found guilty of misdeclaration/suppression of material fact, etc., he will be liable for penalty as well as
confiscation of goods as the case may be. An appeal may lie before the commissioner then
final appeal to the Supreme Court. [See Ss. 128 – 131C, 132, 133 of The Custom Act, 1962]
(22) Orders of the Appellate Authority/High Court/Supreme Court on the issue of law shall be
binding to all the lower authorities/courts having respective jurisdiction.
(23) Before clearance of goods is ordered, the importer may relinquish title to the goods, and then
he will not be liable to any duty. Penalty may still be imposed if offence is found.
Relinquishment is not permitted in case of an offence, if, is found.
(24) Bill of Entry may be filled in advance in the cases of home consumption or warehousing of
goods. It also may be converted into warehousing B/E for the purpose of storage without
immediate payment of duty in a customs-bonded warehouses and then clear later exwarehouse on payment of duty as per the rate prevailing on the date of filing of ex-bond home
consumption B/E, subject to interest on duty amount if cleared after 90 days from deposit in
warehouses plus warehousing charges, rent, etc.
(25) Warehoused goods may be transferred to others who can clear ex-bond in their name subject
to duty.
(26) Warehoused goods can be re-warehoused elsewhere and can also be cleared for export
without duty etc.
(27) Warehoused goods can also be relinquished, if desired.
(28) If excess duty is paid, refund can be claimed in the prescribed form, within 6 months from
the date of payment of excess duty, otherwise, time- barred-no remedy at all.
(29) In the same way duty short levied/not levied/or erroneously refunded, the customs can
demand the same within 6 months, otherwise, time- barred-no remedy at all. If there is case of
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fraud, willful mis-representation or mis-declaration, the Commissioner may extend the time
limit from 6 months to 5 years.
(30) Any default in payment of duty demanded, the property, moveable/immoveable is liable to
be attached and by auction sale amount shall be recovered and sur-plus if any shall be
refunded to importer.
(31) Customs can also issue a recovery certificate to the Collector for the recovery of the
Government due, who then shall proceed to recover by attachment etc., as if it is land
revenue.
(32) Re-import of goods exported from India shall be treated as imported goods just like others
and subject to all duties, restrictions/conditions, etc.
(33) However, there are certain exemption notifications by virtue of which, subject to certain
time limit and conditions, re-imported goods if brought back for retention will not be liable to
normal import duty, etc., but duty equal to incentives/benefits or recompense equal to
exemption scheme benefits availed (e.g. Drawback, Excise Duty Rebate/not paid under bond,
Advance Authorization, DFIA, DEPB, EPCG, etc.) shall be levied. And if nothing is availed,
then no duty.
(34) Goods re-imported for repairs and return ( under warranty/extended warranty), irrespective
of benefits availed on export, will still be allowed clearance without duty, subject to time limit
prescribed and customs satisfaction as to the identity of the goods.
(35) Goods exported for repair and return, upon re-importation will also not attract any duty on
their whole value, provided no drawback was availed on export, but they will attract duty on
fair cost of repair and freight plus insurance both ways, whether paid or not(free).
(36) In the same way foreign goods can be imported and cleared without duty for repair and
return. Even raw materials, parts, components, capital goods, moulds, tools for carrying out
the repairs under customs bonded private premises subject to re-export of the repaired goods,
waste /scrap, machineries etc. Although, duty is to be paid on retention any of such goods.
(37) Imports by privileged persons (like President, etc.), organizations (diplomatic missions, etc.)
are allowed duty free/concessional duty and simpler clearance procedure.
(38) There are certain reliefs/concessions, subject to conditions, for private personal properties
exported for repair and return or replacement.
(39) There are also duty reliefs for goods imported belonging to deceased persons, defense
personnel, scientific research organizations, developmental agencies, etc.
(40) Baggage Rules, Tourist Baggage Rules and Transfer of Residence provide duty
free/concessional duty reliefs subject to certain limits/conditions.
(41) Reliefs are also provided to temporary imports for exhibitions, advertising, publicity, events
like mountaineering, car racing, etc., TV/Media requisites, etc., subject to bond and re-export.
(42) Goods came to India for transit through India to adjacent neighboring countries like Nepal,
Bhutan, etc., for transshipment to any foreign destination have to undergo
transit/transshipment customs clearance (usually under bond) subject to exit proof.
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(43) Imported duty paid goods to any place outside India, if re-exported without use within two
years from the date of clearance will be entitled to drawback up to 98%. If used then at
descending rates of per cent of duty paid depending on the period of use i.e. up to
95/85/75/65/60/55/50/45/40/35/30/Nil 3, >3-6, >6-9 etc. till>33 to 36 and >36 months.
1.13 Fundamentals of Export-Import Business [Recap]
All the matters regarding export and import of goods can be summarized as under.


Understanding of International Trade is a must: Without knowing ABCD of ExportImport Business, you may put yourself in financial problems.



Formation of Export Firm / Company: Establish you Export Firm under Proprietorship or
Partnership to avoid unnecessary expenses at the initial stage.



What are other requirements for establishment of Export Firm? You should have PAN
Card in individual‘s name in case of proprietorship firm. If you want to form Partnership
Firm, you should have PAN card in the name of Partnership Firm.



Name of Export Firm: Name of export firm should be as such that it sounds as if you are
operating in the international market.



TIP to name Export Firm: First word of you firm should be anything. Last word of your
Export Firm should be preferably “Exports”, “Overseas, or “International”.



Name of Export Firm should be short: Name of your export firm should be of two words
only. It should not be of more than three words in any case.



Select the right bank: Always open your Export Firm‘s Current account in any Public
Sector or reputed Private Sector Bank, preferably with AD (Authorized Dealer) bank.



Application for IEC Number: Now apply for Importer-Exporter Code Number to Joint
DGFT within your jurisdiction. Application Fee is Rs.250/- only.



Manufacturer-Cum-Merchant Exporter: If your export firm has SSI Registration, apply
for IEC as Manufacturer-cum-Merchant Exporter. Under this type of IEC, you can export
any freely exportable item over and above your own manufactured goods.



Merchant Exporter: If you are dealing in multi products, apply as Merchant Exporter.



VAT / CST Registration: Once you have obtained IEC number, go for VAT / CAT
Registration to get exemption of VAT / CST on the goods purchased by you from the
domestic market for exports.



Registration with Export Promotion Council: It is advisable to get Registration-CumMembership Certificate (RCMC) from the concerned Export Promotion Council /
Commodity Boards (EPC) to claim MDA (Market Development Assistance) and other export
promotion benefits made available to the exporters.



Duty Exemption / Remission / Export Promotion Schemes: Before you go for first exportimport shipment, better you know the various Duty Exemption / Remission Schemes and
Export Promotion Schemes like Export House, Focus Market, Focus Product, Vishesh Krishi
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& Gram Udyog Upaj Yojna, Served From India Schemes available under Foreign Trade
Policy to take benefit of these schemes.


Duties & Taxes on exports are refunded to exporters: Foreign Trade Policy of
Government of India provides for refund of duties and taxes paid by the exporters on export
of goods by way Duty Exemption & Duty Remission Schemes viz. DEPB, Drawback,
Advance Authorization, Duty Free Import Authorization, EPCG etc.



Export Documentation: You should know what Commercial & Regulatory Documents are
there in export & how they are prepared at Pre-Shipment and Post-Shipment stages. Proforma
Invoice, Shipping Instructions, Invoice, Packing List, Bill of Landing / Airway Bill,
Certificate of Origin, Insurance Certificate, Inspection Certificate, Bill of Exchange, B-1
Bond, ARE-1, CT-1 etc. are some Export Documents you should know.



INCOTERMS 2000: You should know how Export Contracts are made and what
International Commercial Terms (INCOMETERMS 2000) are. What rights and obligations
of seller & buyer are there under INCOTERMS, how delivery points are decided under
INCOTERMS and what mode of transport is used in different INCOTERMS.
EW/FCA/FAS/FOB/CFR/CIF/CPT/CIP/DAF/DES/DEQ/DDU/DDP is such International
Commercial Terms known as INCOTERMS 2000.



Packing & Labeling: You should know how packing and labeling are made on export
consignment. There are customized packing and special packing as per the requirement of the
contract.



Marks & Numbers: If export order is for less than container load (LCL), you should know
what Shipping Marks and Numbers are as you have to show these marks and numbers on
your outer packing and on your shipping documents like invoice, packing list, Bill of Lading
/AWB, Certificate of Origin.



Pre Shipment Inspection : If your overseas buyer has asked for Pre-Shipment Inspection by
a third party Inspection Agency in the matter of Quality, Weight etc., you have to obtain PSI
Certificate from the said Inspection agency before the export goods are shipped.



Mandatory Inspection: If you want to export agro or food products, there is a mandatory
pre-shipment inspection namely SPS (Sanitary and Phyto Sanitary) under WTO frame work.
Government Agencies carry out such inspection.



Factory Stuffing: If you wish that export goods are stuffed and sealed in the container at the
factory itself, you have to seek factory-stuffing permission from the concerned customs
authority at the port through your Customs House Agent.



Removal of excisable goods for export without payment of duty: If you want to remove
excisable goods for export without payment of duty, you have to obtain B-1 Bond from the
DCP / ACP of Central Excise and CT-1 duly signed by the Range Superintendent of Central
Excise or Maritime Commissioner / ACP (Export) as the case may be. Your manufacturer
will prepare ARE-1 regulatory document in 5 –copy. Manufacture and exporter both will
sign ARE-1 and submit it to the Range Superintendent and then forward it to the ACP /DCP
of Customs at the port along with the export consignment.
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FCL (Full Container Load / LCL (Less Than Container Load): Before you quote the
price to the overseas buyer, you should know what type of container you require, how much
space is available in a particular container and what is the net cargo loading capacity
permissible in a type of container.



Ocean / Air Freight: You should know how to obtain most competitive quotation from the
Customs House Agents / Shipping Lines to enable you to offer most competitive price to your
buyer in international trade.



Export Pricing / Costing: You should know what expenses you are to incur on export goods
under different International Commercial Terms (INCO0TERMS 200) from the factory stage
to the loading point of your cargo on the Vessel / Aircraft and how you should add your profit
margin to your cost.



Import of Goods: You should know how to make a contract with the overseas seller and
what it means. You should also know the Customs Valuation Rules for imported goods. You
should also know the effective Customs Duty payable on the imported goods and other
expenses at the Port/CFS. You should also know how third party pre-shipment inspection in
import might save you from possible fraud that may be made by the seller.



Payment Terms: You should know what Payment Terms are embodied in Export Contract
and what Payment term is favourable to the exporter. Advance Payment, CAD (Cash against
documents), DP (Documents against payment, DA (Documents against acceptance),
Consignment Sale etc. are such payment terms.



Payment Term by Letter of Credit: You should know what Letter of Credit (L/C) is, how it
works, what different types of credits are and which the parties to the L/C are and what their
functions are.



UCP 600: You should know important provisions of Uniform Customs & Practices for
Documentary Credit (L/C) before you are going for an export contract under L/C payment
term.



DEPB / Drawback/Focus Market/Focus Product/Vishesh Krishi & Gram Udyog
Yojana/Served from India Schemes: After exporting the goods and realization of export
proceeds, you should know how to claim various export incentives / duty benefits from the
designated Govt. authorities.



Export Correspondence: You should know right selection of commercial and technical
words while communicating with the overseas buyer at different stages.



Identify the right export product - Wrong selection of export product may waste your time
and money without giving fruitful result in your efforts to do international trade.



Focus on the global market for the selected export product - There are various
Government Sources to identify the potential global market by getting statistical data. DGFT
web site www.nic.in/eximpol is one of them.
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Find the overseas buyer for selected export Product - There are ways and means to find
out overseas buyer of selected export products. Your company‘s web site is most promising
tool in this direction.



Marine Insurance - You should know what marine risks are inherent in export of goods and
how you should get cover against these risks. You should also know what risks are excluded
in the marine policy. Some Export Contracts have marine insurance clauses.



Commercial & Political Risks & ECGS’s Credit Risks Policy: ECGS issues credit risks
policy to the exporters and covers the risks to the extent of 80% to 95% in case of default
made by the buyer. You should know what types of ECGS policies are there and how these
policies are working to cover your export consignment properly.



RBI rules governing exports: Exporter should know the RBI rules for giving agency
commission to overseas agent, trade discount to the buyer, reduction in invoice value after
export, resale of goods to the alternate buyer, re-import of goods to India or abandonment of
goods at discharge.

1.14 A Fast track to success in Foreign Trade
Both domestic and international markets are undergoing rapid change. Foreign traders need to adopt
following business tactics in order to get speedy success.












Export market intelligence
Direct relationship with buyer
Clear product market strategy for exports
Strong R&D skills
Access to latest technology
Competitive raw material sourcing skills
Highest manufacturing and quality standards
Timely execution of orders
Moving up the global value chain
Clear export thrust
Entrepreneurial zeal

Internet has changed the way of business. Any business enquiry made available free or inexpensive
prices. A new term ―Disintermediarization‖ has emerged to underline the significance of putting
buyer and seller together. A new set of service providers (not middle men) have emerged, who
perform business services efficiently.
1.15 Goods
Foreign trade cannot be imagined without goods or services which are exportable and importable. The
products, which have permanent demand and find favour with new exporter, are mentioned below:







Agriculture & Food,
Animal Products
Apparel & Accessories
Automobile & Parts
Bags, Boxes, Cases & Luggage
Beauty & Body Fitness Products
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Beverages & Confectionary
Books, Media & Printing Products
Business Services & Equipments
Chemical
Clocks & Watches
Commodity
Computers, Laptops & Peripherals
Construction
Electrical Equipment, Part & Accessories
Electronic Products & Components
Energy & Eye wear
Fashion Accessories
Furniture
Games, SPORTS & Amusement
Gems & Jewelry
Gifts, Crafts & Home Décor
Hardware & Mechanical Component
Home Appliances & Care Products
Industrial Equipments & General Tools
Kitchen & Garden
Leather & Leather Products
Lighting Products
Machinery
Measure Meters & Analytical Products
Medical & Health Care Products
Minerals, METALS, Nonmetals & Products
Mobile Phones & Accessories
Movie , Music & Fun Stuff
Office Appliances & Stationary
Packaging & Packing Materials
Paper & Paper Products
Pet Products
Plastic & Products
Processing Services & Equipments
Rubber & Products
Security & Protection System
Shoes , Shoe Parts & Accessories
Solar Systems & Environment Products
Telecom Products
Textile Products & Fabric
Threads , YARN & Fiber
Toys & Accessories
Travel , Tours & Hotels
Vehicles, Transportation & Cargo Products

1.16 Services
Trade in Services refers to the sale and delivery of an intangible product, called a service, between a
producer and consumer. Trade in services takes place between a producer and consumer that are, in
legal terms, based in different countries, or economies, this is called International Trade in Services.
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International trade in services is defined by the Four Modes of Supply of the General Agreement on
Trade in Services (GATS).





(Mode 1) Cross border trade, which is defined as delivery of a service from the territory of
one country into the territory of other country;
(Mode 2) Consumption abroad - this mode covers supply of a service of one country to the
service consumer of any other country;
(Mode 3) Commercial presence - which covers services provided by a service supplier of one
country in the territory of any other country, and
(Mode 4) Presence of natural persons - which covers services provided by a service supplier
of one country through the presence of natural persons in the territory of any other country.

A "Natural person" is a human being, as distinct from legal persons such as companies or
organisations. Countries can freely decide where to liberalize on a sector-by-sector basis, including
which specific mode of supply they want to cover for a given sector.
The tourism sector, the financial services sector and the telecommunications services sector are
examples of services sectors.
During the Uruguay Round of the General Agreement on Tariffs and Trade (GATT), the General
Agreement on Trade in Services was drafted, and became enshrined as one of the four pillars of the
international treaty comprising the World Trade Organization Agreement in 1995.
Regional trade in services agreements are also negotiated and signed between regional economic
groupings such as CARICOM, North American Free Trade Agreement (NAFTA) and ASEAN.
Some examples of trade in service would be: banking, check-ups done by a doctor and IT
(information technology).
Indian economy's orientation is changing from a manufacturing/ agriculture dominated to a
knowledge-based one, wherein modern technologies and high value-added services are significantly
contributing to the country's gross domestic product (GDP). Services sector accounts for about 60 per
cent of India - Asia's third largest economy. Some of India's top services exports are software, backoffice support and banking services.
'Services' is a huge basket that comprises numerous sub-industry-segments like financial, educational,
telecom, digital (including internet), travel & tourism, construction, consultation, IT etc. Certain
recent developments, investments and government initiatives pertaining to some of such sub-segments
are discussed hereafter.
Indian service sector enjoyed foreign direct investment (FDI) inflows amounting to US$ 3.64 billion
during April-November 2012, according to the recent statistics released by the Department of
Industrial Policy and Promotion (DIPP). Foreign investment in the services sector, which contributes
over 50 per cent in India's GDP, grew to US$ 5.21 billion in 2011-12 from US$ 3.29 billion in 201011. Indian is ranked 7th service provider country among top 11 service providing countries of the
world.
Rank Country

International Trade of Services Date of
(Billions of USD)
information

-

8,452.6

World

2012 est.
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-

European Union 1,465.8

2012 est.

1

United States

1,019.7

2012 est.

2

Germany

539.7

2012 est.

3

China

471.0

2012 est.

4

United Kingdom 453.9

2012 est.

5

France

379.2

2012 est.

6

Japan

313.4

2012 est.

7

India

272.8

2012 est.

8

Singapore

250.1

2012 est.

9

Spain

229.3

2012 est.

10

South Korea

214.2

2012 est.

11

Italy

209.1

2012 est.

1.17 Transport
The important components of the foreign trade among others are goods, services and transport. If
agriculture and industry are regarded as the body and bones of the economy then transport and
communications constitute nerves which help to circulate other necessary elements. The transport
system helps to broaden the market, makes goods available in the market, indirectly it stimulates
production of goods and generation of various services, which creates job opportunities too. It is
essential for the movement of raw materials, fuels, machineries, etc. to the places of production.
Transport system interlinks persons, villages, regions, countries with each other. It is very much
useful for the overall development. Expansion of the transport system is therefore inevitably essential.
This transport system includes railways, roads, water and air, a part of infrastructure.
Foreign trade is considered to be an engine for the economic development of the country. And without
infrastructural development this engine cannot run. It is pre-requisite for stepping up GDP growth. So
investment in this sector is equally important. Not only that it should be increased as and when
required. The link between infrastructure and economic development is not a once and for all affair. It
is a continuous process; and progress in development has to be preceded, accompanied, and followed
by progress in infrastructure, if we are to fulfill our declared objectives of generating a selfaccelerating process of economic development.
India has re-emerged as one of the fastest growing economies in the world. Its growth, particularly in
manufacturing and services, has boosted the sentiments, both within country and abroad. According to
many commentators, India could unleash its full potentials, provided it improves the infrastructure
facilities, which are at present not sufficient to meet the growing demand of the economy. Failing to
improve the country‘s infrastructure will slow down India‘s growth process. Therefore, Indian
government‘s first priority is rising to the challenge of maintaining and managing high growth
through investment in infrastructure sector, among others.
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Railway is one of the most important means of transport in India. It started its journey from Bombay
to Thana in 1853 with a distance of 22 miles. Its development was rapid and by 1900 there were
nearly 25,000 miles of railway lines. There was only 9000 miles addition up to 1950. Roads are
complementary to railways in India. India is a country of villages and it is only roads which can
connect them. Railways can connect towns and its stations will have to be properly served by a
network of feeder roads. Railway is useful for long distance and roads for small distance. Lines of the
railway are fixed but the roadways are flexible one. Development of rail, road and civil aviation is
showed in the table below.
Growth of the Transport System in India

Railways

Roads

Shipping Ports

1950-51

1970-71

2005-06

1. Root length(‗000
km

53,600

59800

63,300

2. Freight Traffic
originating(million
tones

93

196

680

3.Passengers
originating(millions)

1,290

2,430

5,830

4. No. of Locomotives
of which

8,210

11,160

8,025

(a) Diesel

17

1,170

4,900

(b) Electric

72

5.No. of Coaches

19,630

60035,150

3,08044,090

6. No. of
Wagons(‗000)

206

384

207

Total length(‗000 km

400

915

2483(2002-3)

Surfaced

160

400

1420

No. of goods
vehicle(‗000)

82

343

3,488

Overseas
shipping(million tones
GRT)

0.2

2.2

7.0

Traffic in m. tones

19

-

424
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Civil Aviation

No. of
passengers(lakhs)

-

179

734

Source: Explanatory Memorandum on the Railway Budget, 2006-07
1.18 Foreign Trade Policy and General Scheme of Export & Import
In the field of foreign trade policy of the government plays an important role. The general objectives
of the policy are enumerated below:




Trade is not an end in itself, but a means to economic growth and national development.
The primary purpose is not mere earning of foreign exchange, but stimulation of greater
economic activity.
The policy is built around two major objectives:
(1) to double the percentage share of global merchandise trade within the next 5 years and to
achieve this an average annual growth rate of about 16% was envisaged.
(2) to act as an effective instrument of economic growth by giving a thrust to employment
generation particularly in semi-urban and rural areas. The FTP has announced special focus
initiatives in the employment intensive areas of agriculture, handicrafts, handlooms, gems and
jewellery and leather & footwear sectors.

FTP regarding:





Import of Goods;
Restrictions on Exports;
Star Export House or Status Holders;
Promotional Measures for Export.

1.18.1 Foreign Trade Policy (FTP) 2009-14
Contents of FTP, its administration, etc are discussed below
Volume -1: Basics of Policy
Volume – 2: Procedural Aspects of Policy [Handbook of Procedure (Hp) Vol.1]
Volume – 3: Standard Input Output Norms (SION) of Products [Hp Vol.2]
Volume – 4: HSN (ITC) [International Trade Classification] Items under Import &
Export policy;
The condition (classification) of items based on Harmonized System of Numbering [HSN]
with Import Trade Control
Volume – 5: Handbooks of DEPB [Duty Entitlement Pass Book Scheme] Rates

Administration:





Issue of licenses by DGFT Licensing Committee/ Regional Authority;
Procedure as per Hp;
Interpretation & classification by DGFT – final and binding;
DGFT- license/clarification overrides Custom Authorities.
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Strategy to achieve Policy Objectives:










As per directions of the Government of India;
Unshackling of controls & creating an atmosphere of trust;
Simplifying procedure and bringing down cost;
Neutralizing incidence of all levies and duties on inputs;
Facilitating techno and infrastructural up gradation to attain international standards and
quality;
Identifying and nurturing special focus areas which would generate additional employment
opportunities;
Upgrading our infrastructural network;
Government and industry partnership – nurture a constructive and conducive atmosphere;
Effective measures to redress injury caused to domestic industry on account of dumping;

1.18.2 General Scheme of Export & Import
Exports and Imports shall be free, except in cases where they are restricted or regulated by the
provisions of this Policy or any other law for the time being in force. The item-wise export and import
policy shall be, as specified in ITC (HS) [International Trade Classification] published and notified by
Director General of Foreign Trade, as amended from time to time.
Compliance with Laws
Every exporter or importer shall comply with the provisions of the Foreign Trade (Development and
Regulation) Act, 1992, the Rules and Orders made thereunder, the provisions of this Policy and the
terms and conditions of any Licence/Certificate/Permission/Authorisation granted to him, as well as
provisions of any other law for the time being in force. All imported goods shall also be subject to
domestic Laws, Rules, Orders, Regulations, technical specifications, environmental and safety norms
as applicable to domestically produced goods.
No import or export of rough diamonds shall be permitted unless the shipment parcel is accompanied
by Kimberley Process (KP) Certificate required under the procedure specified by the Gem &
Jewellery Export Promotion Council (GJEPC).
Interpretation of Policy
If any question or doubt arises in respect of the interpretation of any provision contained in this
Policy, or regarding the classification of any item in the ITC (HS) or Handbook (Vol.1) or Handbook
(Vol.2), or Schedule of DEPB Rate the said question or doubt shall be referred to the Director General
of Foreign Trade whose decision thereon shall be final and binding.
If any question or doubt arises whether a licence/certificate/permission has been issued in accordance
with this Policy or if any question or doubt arises touching upon the scope and content of such
documents, the same shall be referred to the Director General of Foreign Trade whose decision
thereon shall be final and binding.
Procedure
The Director General of Foreign Trade may, in any case or class of cases, specify the procedure to be
followed by an exporter or importer or by any licensing or any other competent authority for the
purpose of implementing the provisions of the Act, the Rules and the Orders made thereunder and this
Policy. Such procedures shall be included in the Handbook (Vol.1), Handbook (Vol.2), Schedule of
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DEPB Rate and in ITC (HS) and published by means of a Public Notice. Such procedures may, in like
manner, be amended from time to time.
The Handbook (Vol.1) is a supplement to the Foreign Trade Policy and contains relevant procedures
and other details. The procedure of availing benefits under various schemes of the Policy is given in
the Handbook (Vol.1).
Exemption from Policy
Any request for relaxation of the provisions of this Policy or Procedure of any procedure, on the
ground that there is genuine hardship to the applicant or that a strict application of the Policy or the
procedure is likely to have an adverse impact on trade, may be made to the Director General of
Foreign Trade for such relief as may be necessary. The Director General of Foreign Trade may pass
such orders or grant such relaxation or relief, as he may deem fit and proper.
The Director General of Foreign Trade may, in public interest, exempt any person or class or category
of persons from any provision of this Policy or any procedure and may, while granting such
exemption, impose such conditions as he may deem fit. Such request may be considered only after
consulting Norms Committee (NC) if the request is in respect of a provision of Chapter-4 (excluding
any provision relating to Gem & Jewellery sector) and EPCG Committee if the request is in respect of
a provision of Chapter-5 of the Policy/Procedure. However, any such request in respect of a provision
other than Chapter-4, Chapter-5 and Gem & Jewellery sector as given above may be considered only
after consulting Policy Relaxation Committee.
Principles of Restriction
DGFT may, through a notification, adopt and enforce any measure necessary for—
(i) Protection of public morals;
(ii) Protection of human, animal or plant life or health;
(iii) Protection of patents, trademarks and copyrights and the prevention of deceptive
practices;
(iv) Prevention of use of prison labour;
(v) Protection of national treasures of artistic, historic or archaeological value;
(vi) Conservation of exhaustible natural resources
(vii) Protection of trade of fissionable material or material from which they are derived; and
(viii) Prevention of traffic in arms, ammunition and implements of war.
Restricted Goods
Any goods, the export or import of which is restricted under ITC(HS) may be exported or imported
only in accordance with a License/Certificate/Permission or a public notice issued in this behalf.
Terms and Conditions of a License/Certificate/Permission
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Every Licence/Certificate/Permission/Authorisation shall be valid for the period of validity specified
in the Licence/Certificate/Permission and shall contain such terms and conditions as may be specified
by the licensing authority which may include:—
(a) The quantity, description and value of the goods;
(b) Actual user condition;
(c) Export obligation;
(d) The value addition to be achieved; and
(e) The minimum export price.
Authorisation/Licence/Certificate/Permission not a right
No person may claim a Licence/Certificate/Permission as a right and the Director General of Foreign
Trade or the regional authority shall have the power to refuse to grant or renew a
Licence/Certificate/Permission/Authorisation in accordance with the provisions of the Act and the
Rules made thereunder.
Penalty
If a Licence/Certificate/Permission/Authorisation holder violates any condition of the
Licence/Certificate/Permission or fails to fulfill the export obligation, he shall be liable for action in
accordance with the Act, the Rules and Orders made thereunder, the Policy and any other law for the
time being in force.
State Trading/Canalisation
Any goods, the import or export of which is governed through exclusive or special privileges granted
to State Trading Enterprise(s) or any other agencies of the State, may be imported or exported by the
State Trading Enterprise(s) as specified in the ITC (HS) Book subject to the conditions specified
therein. The Director General of Foreign Trade may, however, grant a
Licence/Certificate/Permission/Authorisation to any other person to import or export any of these
goods. In respect of goods the import or export of which is governed through exclusive or special
privileges granted to State Trading Enterprise(s), the State Trading Enterprise(s) shall make any such
purchases or sales involving imports or exports solely in accordance with commercial considerations,
including price, quality, availability, marketability, transportation and other conditions of purchase or
sale. These enterprises shall act in a non-discriminatory manner and shall afford the enterprises of
other countries adequate opportunity, in accordance with customary business practices, to compete for
participation in such purchases or sales.

Importer-Exporter Code Number
No export or import shall be made by any person without an Importer-Exporter Code (IEC) number
unless specifically exempted. An Importer-Exporter Code (IEC) number shall be granted on
application by the competent authority in accordance with the procedure specified in the Handbook
(Vol.1).
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Trade with Neighbouring Countries
The Director General of Foreign Trade may issue, from time to time, such instructions or frame such
schemes as may be required to promote trade and strengthen economic ties with neighbouring
countries.
Transit Facility
Transit of goods through India from or to countries adjacent to India shall be regulated in accordance
with the bilateral treaties between India and those countries and will be subject to such restrictions as
may be specified by DGFT in accordance with International Conventions.
Trade with Russia under Debt Repayment Agreement
In the case of trade with Russia under the Debt Repayment Agreement, the Director General of
Foreign Trade may issue, from time to time, such instructions or frame such schemes as may be
required, and anything contained in this Policy, insofar as it is inconsistent with such instructions or
schemes, shall not apply.
Actual User Condition
Capital goods, raw materials, intermediates, components, consumables, spares, parts, accessories,
instruments and other goods, which are importable without any restriction, may be imported by any
person. However, if such imports require a licence/certificate/permission, the actual user alone may
import such goods unless the actual user condition is specifically dispensed with by the licensing
authority.
Second Hand Goods
All second hand goods, except second hand capital goods, shall be restricted for imports and may be
imported only in accordance with the provisions of this Policy, ITC (HS), Handbook (Vol.1), Public
Notice or a Licence/Certificate/Permission/Authorisation issued in this behalf. Import of second hand
capital goods, including refurnished/re-conditioned spares shall be allowed freely. However, second
hand personal computers/laptops, photocopier machines, air-conditioners, diesel generating sets will
only be allowed against a licence issued in this behalf. Import of re-manufactured goods shall be
allowed only against a licence issued in this behalf.
Import of Samples
Import of samples shall be governed by the provisions given in Handbook (Vol.1).
Import of Gifts
Import of gifts shall be permitted where such goods are otherwise freely importable under this Policy.
In other cases, a Customs Clearance Permit (CCP) shall be required from the DGFT.
Passenger Baggage
Bona-fide household goods and personal effects may be imported as part of passenger baggage as per
the limits, terms and conditions thereof in the Baggage Rules notified by the Ministry of Finance.
Samples of such items that are otherwise freely importable under this Policy may also be imported as
part of passenger baggage without a Licence/Certificate/Permission/Authorisation. Exporters coming
from abroad are also allowed to import drawings, patterns, labels, price tags, buttons, belts, trimming
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and embellishments required for export, as part of their passenger baggage without a
Licence/Certificate/Permission/Authorisation.
Import on Export basis
New or second hand capital goods, equipments, components, parts and accessories, containers meant
for packing of goods for exports, jigs, fixtures, dies and moulds may be imported for export without a
Licence/Certificate/Permission/Authorisation on execution of Legal Undertaking/Bank Guarantee
with the Customs Authorities provided that the item is freely exportable without any
conditionality/requirement of Licence/Permission as may be required under ITC (HS) Schedule II.
Re-import of goods repaired abroad
Capital goods, equipments, components, parts and accessories, whether imported or indigenous,
except those restricted under ITC (HS) may be sent abroad for repairs, testing, quality improvement or
up gradation or standardization of technology and re-imported without a Licence/Certificate/
permission/Authorisation.
Import of goods used in projects abroad
After completion of the projects abroad, project contractors may import, without a
Licence/Certificate/Permission, used goods including capital goods provided they have been used for
at least one year.
Sale on High Seas
Sale of goods on high seas for import into India may be made subject to this Policy or any other law
for the time being in force.
Import under Lease Financing
Permission of licensing authority is not required for import of new capital goods under lease
financing.
Clearance of Goods from Customs
The goods already imported/shipped/arrived, in advance, but not cleared from Customs may also be
cleared against the Licence/Certificate/Permission issued subsequently.
Execution of BG/LUT
Wherever any duty free import is allowed or where otherwise specifically stated, the importer shall
execute a Legal Undertaking (LUT)/Bank Guarantee (BG)/Bond with the Customs Authority before
clearance of goods through the Customs, in the manner as may be prescribed. In case of indigenous
sourcing, the Licence/Certificate/Permission holder shall furnish LUT/BG/Bond to the licensing
authority before sourcing the material from the indigenous supplier/nominated agency.
Exemption from Bank Guarantee
All the exporters who have an export turnover of at least Rupees 5 crore in the current or preceding
licencing year and have a good track record of three years of exports will be exempted from
furnishing a BG for any of the schemes under this Policy and may furnish a LUT in lieu of BG.
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Private/Public Bonded Warehouses for Imports
Private/Public bonded warehouses may be set up in the Domestic Tariff Area as per the terms and
conditions of notification issued by Department of Revenue. Any person may import goods except
prohibited items, arms and ammunition, hazardous waste and chemicals and warehouse them in such
private/public bonded warehouses. Such goods may be cleared for home consumption in accordance
with the provisions of this Policy and against Licence/Certificate/Permission, wherever required.
Customs duty as applicable shall be paid at the time of clearance of such goods. If such goods are not
cleared for home consumption within a period of one year or such extended period as the Customs
Authorities may permit, the importer of such goods shall re-export the goods.
1.19 Government’s Organizational Structure for Foreign Trade
At the central level, the Ministry of Commerce and Industry is the most important organ concerned
with the promotion and regulation of the foreign trade in India. The Ministry has an elaborate
organizational set up to look after the various aspects of trade. Within the Ministry, the Department
of Commerce is responsible for formulating and implementing the foreign trade policy. The
Department is also entrusted with responsibilities relating to multilateral and bilateral commercial
relations, state trading, export promotion measures and development and regulation of certain export
oriented industries and commodities.
The matters relating to foreign trade are dealt with by the following divisions of the Department:1. Administrative and General Division
2. Finance Division
3. Economic Division
4. Trade Policy Division
5. Foreign Trade Territorial Division
6. Export Products Division
7. Export Industries Division
8. Export Services Division
9. Supply Division
1.19.1 The Department's jurisdiction extends over
(a) Two Attached Offices:



Directorate General of Foreign Trade (DGFT):- with its headquarters at New Delhi, is
headed by the Director General of Foreign Trade. It is responsible for implementing the
Foreign Trade Policy/Exim Policy with the main objective of promoting Indian exports. The
DGFT also issues licences to exporters and monitors their corresponding obligations through
a network of regional offices. The regional offices are located at 33 places.
Directorate General of Supplies and Disposal (DGS&D):- with its headquarters at New
Delhi, is headed by the Director General. It functions as the executive arm of the Supply
Division of the Department of Commerce for conclusion of Rate Contracts for common user
items, procurement of stores, inspection of stores, shipment and clearance of imported
stores/cargo. It has three Regional Offices located at Chennai, Mumbai and Kolkata.

(b) Five Subordinate Offices:

Directorate General of Commercial Intelligence and Statistics (DGCI&S):- with its office
located at Kolkata, is headed by the Director General. It is entrusted with the work of
collecting, compiling and publishing/ disseminating trade statistics and various types of
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commercial information required by the policy makers, researchers, importers, exporters,
traders as well as overseas buyers.












Office of Development Commissioner of Special Economic Zones:- The Special Economic
Zones (SEZs) are geographically exclusive enclaves separated from domestic tariff areas. The
main objective of SEZs is to provide certain common facilities and a duty free environment
for exporters. Each Zone is headed by a Development Commissioner and is administered as
per the SEZ scheme announced on 31st March, 2000.
Office of the Custodian of Enemy Property (CEP):- is located in Mumbai with a Branch
office at Kolkata. The office is functioning under the Enemy Property Act, 1968. All
immovable (like land, buildings, etc.) and movable properties (like securities, shares,
debentures, bank balances, viz. fixed deposits and other amounts lying in the enemy nationals'
bank accounts, Provident fund balances etc.) all over India belonging to or held by or
managed on behalf of Pakistani nationals between the period 10.9.1965 and 26.9.1977 are
vested in the Custodian of Enemy Property for India.
Pay and Accounts Office (Supply):- The payment and accounting functions of Supply
Division, including those of DGS&D, are performed by the Chief Controller of Accounts
(CCA) under the Departmentalized Accounting System. Payment to suppliers across the
country is made through this organisation.
Pay and Accounts Office (Commerce & Textiles):- The Pay and Accounts Office, common
to both the Department of Commerce and the Ministry of Textiles, is responsible for the
payment of claims, accounting of transactions and other related matters through the four
Departmental Pay & Accounts Offices in Delhi, two in Mumbai, two in Kolkata and one in
Chennai.

(c) Ten Autonomous Bodies:










Coffee Board: - The Coffee Board of India is an autonomous body, functioning under the
Ministry of Commerce and Industry, Government of India. The Board serves as a guide of the
coffee industry in India. The Board focuses on research, development, extension, quality up
gradation, market information, and the domestic and external promotion of Indian coffee.
Rubber Board: - The board is engaged in the development of the rubber industry. This is
done by assisting and encouraging scientific, technical and economic research; supplying
technical advice to rubber growers; and training growers in improved methods of plantation
and cultivation.
Tea Board :- The primary functions of tea board include rendering financial and technical
assistance for cultivation, manufacture, marketing of tea; promoting tea exports ;aiding
research and developmental activities for augmentation of tea production and improvement of
tea quality as well as encouraging and assisting small growers sector financially and
technically.
Tobacco Board:- The Government of India established the Tobacco Board, in place of
Tobacco Export Promotion Council, under the Tobacco Board Act of 1975 to regulate
production, promotion of overseas marketing and to control recurring instances of imbalances
in supply and demand, which lead to market problems, The Tobacco Board Act aims at the
planned development of Tobacco Industry in the country. The activity of the Board includes
the regulation of the production and curing of Virginia Tobacco with regard to the demand in
India and abroad.
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Spices Board: - Spices Board was constituted on 26th February 1986 under the Spices Board
Act 1986. It is one of the Commodity Boards functioning under the Ministry of Commerce &
Industry. It is an autonomous body responsible for the export promotion of the scheduled
spices and production or development of some of them such as Cardamom and Vanilla.
Export Inspection Council (EIC), New Delhi :- The Export Inspection Council is
responsible for the enforcement of quality control and compulsory preshipment inspection of
various commodities meant for export and notified under the Export (Quality Control &
Inspection) Act, 1963.
Indian Institute of Foreign Trade (IIFT), NewDelhi :- is engaged in the following
activities:












Training of Personnel in modern techniques of international trade;
Organisation of Research in problems of foreign trade;
Organisation of marketing research, area surveys, commodity surveys, market
surveys;
Dissemination of information arising from its activities relating to research and
market studies.

Indian Institute of Packaging (IIP), Mumbai :- is registered under the Societies
Registration Act. The main aim of this Institute is to undertake research of raw materials for
the packaging industry, to organize training programmes on packaging technology and to
stimulate consciousness of the need for good packaging etc.
Marine Products Exports Development Authority (MPEDA), Kochi: - functions under the
Ministry of Commerce, Government of India and acts as a coordinating agency with different
Central and State Government establishments engaged in fishery production and allied
activities. The Authority is responsible for development of the marine products industry with
special focus on marine exports. The role envisaged for the MPEDA is comprehensive
covering fisheries of all kinds, increasing exports, specifying standards, processing,
marketing, extension and training in various aspects of the marine industry.
Agricultural and Processed Food Products Export Development Authority (APEDA),
New Delhi :- came into existence in 1986 to further develop agricultural commodities and
processed foods, and to promote their exports.The aim is to maximize foreign exchange
earnings through increased agro exports, to provide better income to the farmers through
higher unit value realization and to create employment opportunities in rural areas by
encouraging value added exports of farm produce.

(d) Export Promotion Councils (EPCs):Presently there are twelve EPCs under the administrative control of the Ministry of Commerce.These
councils are registered as non-profit organisations under the Companies Act.The Councils perform
both the advisory and executive functions.These councils are also the registering authorities under the
Import Policy for Registered Exporters.
(e) Other Organisations:

Federation of Indian Export Organisations (FIEO):- is an apex body of various export
promotion organizations and institutions with its major regional offices at Delhi, Mumbai,
Chennai and Kolkata. It provides the content, direction and thrust to India's global export
effort.
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Indian Council of Arbitration (ICA), New Delhi :- set up under the Societies Registration
Act promotes arbitration as a means of settling commercial disputes and popularises the
concepts of arbitration among the traders, particularly those engaged in international trade.
Indian Diamond Institute (IDI), Surat :- With the objective of enhancing the quality, design
and global competitiveness of the Indian Jewellery, the Indian Diamond Institute (IDI) was
established as a pivotal institute for imparting technical skills to the Gems and Jewellery
industry in the areas of Gemology and Jewellery manufacture.

(f) Advisory Bodies







Board of Trade (BOT):- was set up on May 5, 1989 with a view to providing an effective
mechanism to maintain continuous dialogue with trade and industry in respect of major
developments in the field of International Trade.
Export Promotion Board (EPB):- provide policy and infrastructural support through greater
coordination amongst concerned Ministries for boosting the growth of exports.
Directorate General of Anti-Dumping & Allied Duties (DGAD):- The Directorate is
responsible for carrying out investigations and to recommend, where required, under Customs
Tariff Act, the amount of anti-dumping duty/countervailing duty on the identified articles
which would be adequate to remove injury to the domestic industry.

(g) Public Sector Undertakings:The following trading/service corporations are functioning under the administrative control of the
Department of Commerce:





State Trading Corporation (STC) of India Ltd.
MMTC (Minerals and Metals Trading Corporation of India) Limited,
PEC Ltd,
Export Credit Guarantee Corporation (ECGC) of India Ltd.
India Trade Promotion Organisation (ITPO)
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2.1







2.2















INDIAN FOREIGN TRADE AND STATE CONTROL

Foreign Trade during Pre-British Period:
India was prosperous and highly civilized country in ancient time.
The cultural and economic prosperity were known world over.
Indian economy was linked to village-small industries and handicrafts were linked to agricultural
activates- traditional one, even though it was balanced.
Handloom products were sold extensively in Asian and European markets.
By the end of eighteenth century, India has carved out a high position among top internationally
developed countries of the world.
The Europeans were attracted and landed in India primarily for trade. They aimed at making
quick profits by selling Indian goods in European markets

Foreign Trade during British-Period
East India Company set up 1600 in Britain, came in India for trade, but gradually began to dabble
into politics.
Company had acquired licenses from Mogul Emperor in 1716, which exempted it from paying
custom duties on all its imports and exports of goods.
Later on company almost monopolized internal trade through its political power
Indian goods were taxed at several places within the same provinces
Imported British textiles were taxed 2.5% ad valorem whereas Indian textiles were subjected to
15%
The age old Indian handicrafts were destroyed heavily
Indian craftsman were treated harshly
Some of them actually got their thumbs severed
The nature of foreign trade changed substantially
India became agricultural country
When company‘s rule ended, in 1858, shareholders of the company were paid double
compensation and the entire burden was borne by Indian people.
Economic exploitation now assumed the form of ‗home charges‘ which included interest
payments on the capital borrowed from England
Interest on capital invested in Indian railways, the pension payment to the British officials,
salaries and perquisites of the British government besides the maintenance of office of secretary
of the State in England, the expenses of the army, navy, police, etc. were born by Indians.
All these led to economic drain

Before 1947 India‘s Foreign Trade was typically colonial one. According to the policy of the British
Government India remained a supplier of the foodstuffs and raw materials to the industrialized nations
particularly England and an importer of the manufactured goods. This policy of the Government did not
permit industrialization in India. Exports were consistently higher than imports. See Table -1 below
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2.3

Foreign Trade during Pre- Independence (In Crore) - Statistical analysis

Year

Export

Import

Balance

1938-39

169

152

+17

1945-46

266

245

+21

1946-47

319

288

+31

1947-48

463

389

+14

(Favorable Balance of Payment)
2.4

Foreign Trade during Post-Independence Period

Trade after independence period can be conveniently studied according to Plan Periods.
Before the first Plan Period i.e. 1951, there was an excess of imports over exports due to pent-up
demand of the war and the post war period as a consequence of various control and restrictions; the
shortage of food and basic raw materials; need of machineries and equipments or capital goods to
meet the growing demand for hydroelectric and other projects started during 1948-51. Table 1, 2 and
3 shows export, import and balance of trade position during the plan period.
Table: 1
Export and import during the First Plan Period [1951-56]
Rs in Crores
Year

Exports

Imports

Balance of
Trade

1950-51

647

650

-3

1951-52

730

963

-233

1952-53

602

633

-31

1953-54

540

592

-52

1954-55

597

690

-93

1955-56

641

773

-133

Legal Regulation of Foreign Trade – Prof. (Dr.) B. G. Maniar

69
Table: 2
Export and import during the Plan Period

Year
1951-56

Export
622

Import

Balance

730

-108

1960-61

1122

642

-480

1970-71

1634

1535

-1099

1980-81

12549

6711

-5838

1990-91

47851

44041

-38

2001-02
2010-11

245200 209018
74547

116082

-36182
-41535

Table: 3
Annual Average during the Plan Period
Year

Exports

Imports

Balance of
Trade

1951-52 to
1955-56

622

730

-108

1955-56 to
1960-61

613

1080

-467

1961-62 to
1965-66

1224

747

-477

1966-67 to
1968-69

1236

1925

-689

1969-70 to
1973-74

1810

1972

-162

1974-75 to
1978-79

5538

4728

-810

1979-80

9142

6418

-2724

1980-81 to
1984-85

14683

8967

-5716

1985-86 to
1989-90

25112

17382

-7730
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1990-91

32558

43193

-10635

1991-92

44042

47851

-3809

1992-93 to
1996-97

86257

97609

-11352

1997-98 to
2001-02

168401

204764

-36363

(Unfavorable Balance of Payment)
2.4.1



India’s foreign trade

India‘s total merchandise trade increased over two-fold from US $ 312 bn in FY 2007 to US $
792 bn in FY 2013.



Decline in export during 2012/13 due to decline in global import demand.



Trade GDP ratio increase from 32.7% in FY 2007 to 43% in FY 2013



Export GDP ratio increase from 13.4% in FY 2007 to 16.3% in FY 2013



Share of India in world merchandise export – 1.6% in 2012: Rank -19 (up from 26th in 2007)
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Total Trade in Services (US$ billions )

2.5

Exports

A publication on India's trade and investment by Exim bank highlights the trend in exports moving
towards southern countries, particularly in the Asia and Africa regions. Asia is a key destination of
India's exports - in 2001-02 Asia's share stood at 40.2% but in 2011-12 it grew to to 51.6%. Europe,
however has seen a decline in its share, down to 19% in 2011-12 from 24.8% in 2001-02.
India's key exports in 2012 were petroleum products which generated $56bn; followed by gems and
jewellery with $47bn. Pharma products, transport equipment, machinery and readymade garments are
also big exports for India.
The 2012 data shows that the United Arab Emirates (UAE) was India's biggest export market, closely
followed by the USA. The latest data available from the Indian Government's Ministry of Commerce
and Industry covering April-September 2012 shows the US to have slightly overtaken the UAE.
Explore the graphic above to see India's imports and exports by value and year. The UK is the eighth
biggest export market for India and held 2.9% of the market share in April-September 2012.
Top ten Importers to India, by value of trade in US$m and share of total
Country

2012-2013 (Apr- Sep)

%Share (2012-2013 (AprSep)

Brazil

3042.64

2.14

China

6417.32

4.52

Germany

3491.77

2.46

Hong Kong

6137.9

4.32

Netherlands

4458.24

3.14
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Saudi Arab

4636.29

3.26

Singapore

6652.77

4.68

UK

4112.26

2.89

UAE

18601.71

13.09

USA

19704.05

13.87

Top Export Market ( FY 2013 , US$ bn )
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Top Export Item ( FY 2013 , US$ bn )

2.6

Imports

Crude petroleum is India's biggest import with $155bn spent on it in 2012. Imports of gold and silver
amounted to $62bn and electronic goods and pearls and precious stones are also top import items for
the country.
India's top import source is China followed by the UAE, Switzerland and Saudi Arabia. The UK came
in at 21st place in 2011-12 with India importing a total of $7.7bn. In the six months recorded so far
for 2012-13, the UK has dropped a place and has a 1.4% share of the India's import sources.
Top ten exporters to India, by value of trade in US$m and share of total:

Country

2012-13(Apr-Sep)

%Share [2012-13(Apr-Sep)]

USA

12208.05

5.19

UAE

19622

8.35

Switzerland

10779.45

4.59

Saudi Arabia

16094.83

6.85

Qatar

8144.45

3.47

Kuwait

8134.73

3.46

Iraq

9803.79

4.17
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Indonesia

6944.86

2.95

Germany

7154.41

3.04

China

28025.57

11.92

Top Import Market ( FY 2013 , US$ billions)
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Top Import Item ( FY 2013 , US$ billions)

2.7

Foreign Trade and State Control from rigidity to liberalization










Foreign trade is a subject matter of the Union List, item no. 41, Schedule VII of the
Constitution India.
Accordingly the Central Govt. is empowered to decide the policy regarding the foreign trade
in India.
The Central Government used to notify the Import and Export Policy every year.
The Policy book was known as the ‗Red Book‘.
In 1985, the Government started the practice of notifying three year Policy.
The 1988-91 Policy was prematurely terminated and replaced by the 1990-93 Policy. Again
premature death of this Policy, gave way to a five year 1992-97 Policy and in 1997, the next
five year Policy for the period 1997- 2002 was notified.
The tenure of the policy for 5 years was to provide stability and thereby minimize the
uncertainties for exporters and importers.
The Five year Policy for the period 2002- 07 were modified in 2004 with the change in
government and was incorporated into the new five year Foreign Trade Policy for the period
2004-09 was announced.
At present 2009-14 EXIM policy is in force.

Under the Import Export Policies prior to 1992 an Open General Licence (OGL) was needed under
which specific goods could be imported by specific categories of importers subject to fulfillment of
certain conditions. Similar Open General Licence was needed for exports. In 1992, the Policy was
amended to do away with Open General Licence and allowed imports and exports of all goods
without a licence, except those specifically mentioned in a small negative list.
The World Trade Organisation was established in 1995, India was one of the founder members of the
WTO. As per the commitments under the Agreements of the WTO, India could maintain quantitative
restrictions i.e. import licensing only under certain exceptions namely on grounds of public health,
safety, security Balance of Payments (BOP) difficulties, etc. Though quantitative restrictions were
dismantled in April 2001 when the Balance of Payments difficulties had eased. The restrictions now
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in place are compatible with the commitments undertaken by India under the Agreements of the
WTO.
In addition, a number of other economic policies contributed to the marginalization of India in foreign
trade. The large industrial houses, which were among the more efficient producers of some goods,
were highly constrained by the government policy and permitted to expand only in areas deemed
essential, where there, were no other qualified producers. At the same time, the government wanted to
protect small-scale producers, and adopted a ―small-scale reservation‖ law which essentially extended
a number of special privileges to small-scale producers in large number (at its maximum over 1200)
of industries and prohibited other producers from competing with them. The existing firms with their
existing capacities were permitted to increase their output only for exports [Mohan, R. (2002), Smallscale Industry Policy in India; Critical Evaluation. In Krueger A.O. (ed), Economic Policy Reforms
and the Indian Economy. Chicago: University of Chicago Press]. Most of the small-scale reserve
industries were labour-intensive. The small firms were confronted with a choice of staying small or
losing their special privileges. The large firms were precluded to enter these areas. Three other sets of
policies also deterred efficient production and exports. Neglect of infrastructure, regulations
governing the labour market and the ―license and quota raj‖ were heavy inroads on economic activity
and growth.
Infrastructural side India was very backward. Roads, railroads and ports were heavily congested;
means of communications were also poor. Overseas telephone calls were difficult and obtaining the
telephone, too, was difficult and time consuming. Infrastructure quantity and quality remains a major
problem in many areas and these seriously affected India‘s economic growth and integration into the
world economy. The labour market was highly regulated. The firms in the organized sector were not
permitted to fire workers. Union and worker rights were enshrined in law, and union activity often
disrupted production. The ―license raj‖ compelled the private sector producers to spend more time for
seeking required licenses for imports and exports and for capacity expansion. Even when the licenses
were granted, there were delays and considerable efforts had to be made in obtaining necessary
permits. Prior to 1990s economic reforms, several ad-hoc efforts were made to encourage export
growth and rationalize the trade regime. These measures had marginal effects, as bias of incentives
toward import substitution remained substantial.

2.8

Impact of regulation on economy

After independence India‘s priorities were economic growth, self reliance, poverty elevation, better
living conditions of the Indian citizens by increasing the per capita income, etc. Achievement of all
these targets, rapid industrialization was the need of an hour. The schemes of modernization,
replacement and expansion of indigenous industries, building up of heavy and basic industries, liberal
import policy in mid-50‘s was adopted, which led to an unprecedented rise in imports as compared to
exports. Balance of trade and consequently balance of payment scattered. India lost its all
accumulated sterling balance to pay off its adverse balance. A serious shortage of foreign exchange
necessitated a reverse import policy and drastic restrictions on imports and foreign exchange were
imposed.
It was felt that without export earning Indian economy will not improve. The scope of India‘s export
earnings was dependent only on a few commodities among which tea, jute and cotton textiles, account
for one half of the total quota. This scope was to be enlarged; every effort was to be made to increase
the items of exports. The Government appointed the Import and Export Policy Committee headed by
Mr. Mudaliar in 1962 to review Government‘s Trade Policy. It was the observation of the Committee
that developmental and maintenance imports were essential for growing economy and therefore the
Government was recommended to provide facilities to import raw material and components, etc., to
all existing industries. Certain priorities to power and transport sectors, export oriented industries and
industries raw materials and components which were being imported at that time. The
recommendations were accepted by the Government. The restrictions on import of non-essential
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goods and facilitation to the import of essential goods with the objectives of increasing production,
especially export goods, proved successful to a large extent. The export increased and persistent trade
deficit improved. This was characterized as export-oriented import policy.
For the first time three-year EXIM Policy was announced by Mr. V. P. Singh the then Commerce
Minister on 12th April, 1985. Basic objectives of this policy were to provide continuity and stability to
policy, to facilitate quicker and easier access to import inputs and technological up gradation for
export production. This policy was broadly welcomed by various chamber of commerce and industry.
But adverse impacts on certain industries were noticed, viz.:
1. Capital goods List bringing 208 items under the OGL list would seriously affect the growth of
capital goods industries in India;
2. it would hit small scale and indigenous industries, although the statement of objectives
specifically mentioned encouragement of this sector – a mismatch with modernization
concept;
3. Technological dumping in the name of technology up gradation; etc.
It was foreseen from the above changing phenomena and opening the doors of imports much wider
than the export would increase the trade gap and such indiscriminate liberalization would generate
more dependence on foreign exchange and would deteriorate the balance of payment system of India.
The Government announced a new EXIM Policy on April 30, 1990, salient features of this policy
were:
1. list of items imported under OGL were expanded to facilitate easy access to import of items
those are not available within the country;
2. The number of capital goods items permitted under OGL was increased from 1,261 to 1,343.
this has been the major thrust of liberalization;
3. Imports of certain raw materials such as petroleum products fertilizers, oils/oilseeds,
feature/video films, news prints cereals, phosphoric acid, ammonia, etc. were canalized
through public sector agencies in view of the essential character of these imports from the
point of bulk consumption and the requirements of small actual user. However, trading
house/star trading house were also permitted to import canalized items in order to promote
export exports;
4. A scheme of automatic licensing was introduced under which up to 10% of the value of the
previous year‘s license can be imported;
5. For registered exporters, the concept of net foreign exchange earnings was made a guiding
criterion for issue of license there under.
By the end of the 1970‘s, India had acquired a reputation as one of the most protected and heavily
regulated economies in the world. Starting in the mid-1970s and then later on in the 1980s, a few
tentative steps were taken to liberalize the regulatory regime. In 1991, more extensive reforms
followed. Since then there have been further policy changes in diverse sectors all aimed at opening up
the economy to greater private sector entrepreneurship as well as to foreign trade and investment.

The process of liberalization with emphasis on strengthening the impulses of industrial and export
growth continued in 1990‘s three year policy. But the foreign trade gap could not be filled. In 1991
our foreign exchange reserves had depleted substantially. We then had just enough reserves to tide
over the import requirements of three weeks. It was in this context that India gradually started
dismantling its quantitative restrictions, partially liberalised its exchange rate and reduced the peak
rate of customs duties. The average duty on all products stands reduced from over 70% in 1991-92 to
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12% in 2008-09. India‘s economic structure today presents a distinctly different picture from what it
was in 1991 when economic reforms started. The whole world was rushing towards globalisation and
integration. Had India not joined the race, the economic scenario could have worsened. The only
recourse left to India was to increase its exports to tide over the ever-increasing imports. We were
aiming to gain a considerable proportion of international business. The Government announced
various export promotion measures and incentives. Laws were framed to streamline the process of
export and import. These laws ensured that our commitment to expansion of India‘s trade remained
firm.
The EXIM Policy, 1992-97 was a significant landmark in India‘s economic history. For the first time,
conscious effort was made to dismantle various protectionist and regulatory policies and accelerate
the country‘s transition towards a globally oriented economy.
To increase the exports Special Economic Zone [SEZ] was suggested in EXIM Policy-2000. The
important features of the SEZ were:
1. SEZ units would be able to import capital goods and raw materials duty free;
2. SEZ units shall be deemed to be foreign territory for the purpose of trade operations and
tariffs. Goods going to the SEZ area would be treated as deemed exports;
3. SEZ units would be able to obtain products from the domestic tariff area (DTA) without
paying terminal excise duty;
4. SEZ units would be required to export the whole of their production. Any sale by these
units to DTA would be treated as imports into India subject to all duties/taxes on similar
imported products.
The basic concept of the SEZ was to provide an atmosphere conducive to exports.
These two decades (1980-2000) have been quite special in the course of Indian economic
development. The growth rate of GDP that had stayed around 3.5 % per annum for 20 years prior to
1980, shot up to about 5% in the eighties (1980 to 1989) and increased further in the nineties (1990 to
1999) to 6%.[ GDP is measured on a rainfall corrected basis. Source: Table 1.3, Page 31, OECD
Economic Survey (India), 2007.] Over the last few years, it has reached as high as 9%. Moreover, the
growth in the post-reform period has also been stable. In the decade of the 1970s, the variance in GDP
growth rate was 15.8. It came down to 4.6 in the 1980s (i.e., 1981-82 to 1990-91) and further down to
1.5 in the 1990s (1992 2002)
On 31st March 2002, Mr. Murasoli Maran the then Union Commerce and Industry Minister announced
EXIM policy for 2002-07 aimed at augmenting export of farm goods, the small scale sector, textiles,
gems and jewellery, electronic hardware, etc. besides these, the policy aimed to reduce transaction
cost to trade through a number of measures to bring about procedural simplifications.

Gross Exports and Imports of Gems and Jewellery: US $ million

Year

Export

Import
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1995-96

5,275

2,106

1999-00

7,550

5,346

2000-01

7,384

4,838

2001-02

7,306

4,623

2002-03

9,030

6,061

2003-04

10,573

7,129

2004-05

13,734

9,422

Source: Economic Survey (2003-04) and (2005-06)

All these efforts have yielded impressive growth in exports. The export during 1991-92 were US$
17.86 billion, they increased to US$ 155 billion in 2007-08, almost 2½ times of the figure four years
ago. India‘s share in the global trade has gone up and the share of exports as percentage of GDP has
also increased substantially. Keeping these factors in view, the EXIM Policy (2004-09), Mr. Kamal
Nath, the then Union Commerce and Industry Minister announced, which sought to consolidate the
gains of the previous Policy. In the current Foreign Trade Policy, two major objectives have been
outlined:
(i) To double our percentage share from 0.7 to 1.5 of global merchandise trade within the next five
years; and
(ii) To act as an effective instrument of economic growth by giving a thrust to employment.

FTP, an integrated policy for the period 2009-14 was announced on August 28, 2009. Its Short Term
Objectives are to reverse the declining trend of exports; provide support to those sectors which have
been hit badly by recession. Medium term Policy Objectives are to achieve an Annual Export growth
of 15% by March 2013 and to achieve Annual Export growth of around 25% by 2014. Long Term
Objective are doubling India‘s share in Global Trade by 2020.
Its Export Target: $ 350 Billion for 2012-13; Export Growth Target: 15 % for next two year and 25 %
thereafter.
Import/Export Controls:
• Around 5% Tariff Lines are under Import Controls.
• 11600 Tariff Lines are free for import.
• Restrictions to be removed over the next 10 years, removing almost all the Quantitative
Restrictions.
• At present restricted items - 485 Lines; Prohibited items - 53 Lines; Trading Items - 33
Lines.



Import/Export Controls primarily on account of security; public health, morals, exhaustible
resources and environment grounds.
State Trading Items – 12
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Restricted items – 155; Prohibited items - 59 Special provision for these items
Restrictions fall under two Categories: - Export Facilitation Committee, under Weapons of
Mass Destruction Act, 2005 looks into applications for license for these items. {Special
chemical, organisms, materials, equip. & tech.}



Highlights - Q1 of 2012-13, exports stood at US$ 75.2 bn and showed a decline of 1.7 per
cent as against an increase of 36.4 per cent during Q1 of 2011-12. Q1 of 2012-13, imports
declined by 6.1 percent over the corresponding quarter of 2011-12 and stood at US$ 115.3
billion. Lower growth in POL imports at 5.5 percent during Q1 of 2012-13 as compared with
52.5 percent during Q1 of 2011-12.
Highlights• Imports of gold and silver, US$ 9.4 bn during Q1 of 2012-13 were 48.4 per cent
lower than that in Q1 of 2011-12. Non-oil non-gold imports during Q1 of 2012-13 at US$
65.3 bn recorded a decline of 2.9 per cent as compared to an increase of 18.9 per cent in Q1 of
preceding year. Trade deficit during Q1 of 2012-13 stood lower at US$ 40.1 bn as compared
with US$ 46.2 bn during Q1 of 2011-12.
India‘s Foreign Trade growth is uncertain in coming months, given the worsening global
macroeconomic outlook and high interest rate in the domestic market. During April-Sept
2011, Indias imports expanded by 32.4% to $ 233.5billion. The trade deficit during the AprilSept‘ 2011 period stood at $ 73.5billion. Increasing Trade Deficit further depreciates Rupee.
Depreciation of rupee will also push up cost of imports leading to wider trade deficit in
coming times.





Indian economic growth, during 1980-2004, seems to have little in common with the so-called ‗Asian
Model‘. Its savings rate has improved over time but has not reached the East Asian level. [Gross
domestic savings as a percentage of gross national income rose steadily from 15.1% in 1960‘s to
32.1% in 2004 while total capital formation rose from 16.9% to 33.2%. (Bosworth, Collins and
Virmani (2007)] Its growth so far has not been driven by manufactured exports. Nor has it attracted
massive inflows of foreign investment. There is no industrial policy targeted toward developing
specific industries. On the contrary, it is the service sector that has led the charge in the Indian growth
experience. Another aspect of the Indian experience that makes it very different from that of other
Asian countries is that despite a fast growing non-agricultural part of the economy, the share of
agriculture in the total labor force has declined very slowly. In fact, the agricultural labor force in
absolute numbers has increased since1980‘s, were dampening the process of poverty decline.
However, note worthy point during this reform period was that GDP growth has been accompanied by
a poverty decline. The proportion of the population below the poverty line (at $1.08 a day in 1993
PPP USD) declined from about 44.5% in 1983-84 to 27.5% in 2004-05[According to the latest revised
estimates based on new purchasing power poverty norms released by the World Bank, at the poverty
rate of $1.25 (2005 PPP) a day, the poor as a share of the total population went down from 59.8% in
1981 to 41.6% in 2005]. Consequently, India‘s growth performance has generated tremendous
worldwide interest.
The impact of State control on small scale industrial sector with reference to increase in number of
SSI, production, export and employment is analyzed from the secondary data availed from the sources
mentioned below the table hereunder.
As it is the established fact that the small scale industries play a significant role in boosting the overall
economic growth of an economy. The small scale industries set- up by the entrepreneurs in different
states and Union Territories of India have contributed to the increased shares in overall production,
fixed investment, exports, employment and capacity Utilization of SSI Units, etc. The importance of
SSI sector in providing large scale employment is of paramount importance.
The policy framework right from the first plan has highlighted the need for the development of SSI
sector keeping in view its strategic importance in the overall economic development of

Legal Regulation of Foreign Trade – Prof. (Dr.) B. G. Maniar

81
India. The impact of Industrial liberalisation and deregulatory policies on the growth of small scale
industries has been captured by computing and subsequently comparing the growth rates between pre
and post liberalization period
The impact of globalization on the growth of small scale industries
The comparative analysis of growth pattern of key parameters between Pre- and Post – Globalization
periods reveals that the ―liberalization‖ had a negative impact on the growth of small scale sector
measured in terms of number of units production, employment and exports. A fall in the rate of
growth of number of units and employment generation in post liberalisation period is a matter of
serious concern for the policy- makers and planners. The result showed that globalization is almost a
complete failure on growth front. To conclude, we can say that the recent trend of growth of SSI
sector showed the trust of Indian economy on globalization and liberalisation, which has failed to
render a positive impact on the growth of Indian Small Scale Sector. No indicator shows the positive
impact, in each case the average growth rate is less in post- globalization period than preglobalization period.
Over control is always proved to be counterproductive. Good law encourages economic development
and bad law inhibits it. There is consensus that the actual value of an economic opportunity is not the
value it would have if it would be realized without cost, but rather its estimated value, taking into
account the cost of red-tape, the degree to which it can be protected against third party appropriation
and the ease with which it can be sold. The less costly the transition and the more secure the right to
enjoy the fruits of investments the greater the real value of economic activity. A law that is efficient in
dealing with this element will encourage identifying and seizing existing opportunities and will
systematically increase the value of economic activity. Secondly a good law must also encourage the
specialization and independent of individual and resources. It is essential for producers to trust the
system of exchange which means that it must be organized in such a way it provides security to
everybody. There can be no denying that the law and the institutions safeguarding it are the principal
sources of this trust. Therefore, an appropriate system of property rights, contracts and extra
contractual liability can spontaneously generate the efficient use of resources without a bureaucracy to
decide or authorize how the resources must be used.
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FOREIGN TRADE AND LEGISLATIVE CONTROL IN INDIA

The Legislative control on foreign trade i.e. imports and export was first time introduced during the
Second World War by Defense of India Act 1939, Rules were framed accordingly.
The power to control was retained for some time even after the end of war to avoid any disturbances
to the economy
The imports and exports (Control) Act 1947 was the principal statute to regulate, in addition to it there
were two orders one each for imports (1955) and exports (1977).
The detail procedures for import and export are in Hand Book
The Union Government declares its EXIM policy for 5 years.
The control on export and import are closely connected with foreign exchange
The Foreign Exchange Regulation Act, 1947 provided statutory regulation for the same, was replaced
by FERA,1973 and again the same was replaced by FEMA, 2000
The Import and Export Control Act 1947 was replaced by the Foreign Trade Development and
Regulation Act 1992
Object was to facilitate import and augment export, contrary to Import Export Control Act 1947
Under the act of 1947 import of all goods was prohibited except one permitted.
Whereas under FTDR 1992, import of all goods is permitted, except one prohibited.
The post of Chief Controller of Import & Export has been converted into the post of Director General
of Foreign Trade (DGFT)
Sec. 5 of FTDR 1992 confers power to formulate EXIM policy.
The Union Government‘s power to issue statutory orders has been curtailed
Now it can issue such order for the purpose Sec. 3 – unconditional
The prefix ―control‖ has been dropped
The DGFT is head of EXIM.
Export and Import across the borders of India is free unless restricted.
Under the old Act license was essential for any export or import.
Under the present Act this requirement has been replaced by IEC number
In certain cases, IEC may be exempted
If IEC holder commits any economic offence particularly under Custom or FOREX law, the officer
authorized may suspend or cancel the number.
The IEC number is to be mentioned in every foreign trade transaction
During the suspension of IEC number, the DGFT may issue a special number or license to exporter or
importer if he thinks fit or desirable to prevent adverse effect on foreign trade of the country or breach
of treaty.
DGFT may by notifications in official gazette, specify items, terms and conditions, with
licenses/without licenses as and when necessary.
It may include Minimum Export Price (MEP); Registration with specified authorities, quantitative
ceilings and compliance with other laws.
COFEPOSA, 1974 is still there to conserve the foreign exchange and to prevent smuggling activities

3.1

Foreign Trade (Development and Regulation) Act, 1992 in nutshell

As discussed above foreign trade is regulated by the Foreign Trade (Development and Regulation)
Act, 1992, which replaced the Imports and Exports (Control) Act, 1947, and gave the Government of
India enormous powers to control it. The salient features of the Act are as follows:

It has empowered the Central Government to make provisions for development and regulation
of foreign trade by facilitating imports into, and augmenting exports from India and for all
matters connected therewith or incidental thereto. [See Sec. 3]
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The Central Government can prohibit, restrict and regulate exports and imports, in all or
specified cases as well as subject them to exemptions. [See Sec. 3]
It authorizes the Central Government to formulate and announce an Export and Import
(EXIM) Policy and also amend the same from time to time, by notification in the Official
Gazette. [See Sec. 5]
It provides for the appointment of a Director General of Foreign Trade by the Central
Government for the purpose of the Act. He shall advise Central Government in formulating
export and import policy and implementing the policy. [See Sec. 6]
Under the Act, every importer and exporter must obtain an 'Importer Exporter Code Number'
(IEC) from Director General of Foreign Trade or from the officer so authorized. [See Sec. 7]
The Director General or any other officer so authorized can suspend or cancel a license issued
for export or import of goods in accordance with the Act. But he does it after giving the
license holder a reasonable opportunity of being heard. [See Sec. 8 &9]
The authorized persons have also powers with respect to entering such premises and
searching, inspecting and seizing of such goods, documents, things and conveyances, subject
to such requirements and conditions, as may be prescribed.[See Section 10]
Contravention of any of the provisions of the Act entails penal liability. [See Sections 10-14]
Any person aggrieved by any decision or order made by the Adjudicating Authority under
this Act may prefer an appeal [See Sec. 15]
As per the provisions of the Act, the Government of India formulates and announces an
Export and Import policy (EXIM policy) and amends it from time to time. EXIM policy
refers to the policy measures adopted by a country with reference to its exports and imports.
Such a policy become particularly important in a country like India, where the import and
export of items plays a crucial role not just in balancing budgetary targets, but also in the
overall economic development of the country. The principal objectives of the policy are:








To facilitate sustained growth in exports of the country so as to achieve larger
percentages share in the global merchandise trade.
To provide domestic consumers with good quality goods and services at
internationally competitive prices as well as creating a level playing field for the
domestic producers.
To stimulate sustained economic growth by providing access to essential raw
materials, intermediates, components, consumables and capital goods required for
augmenting production and providing services.
To enhance the technological strength and efficiency of Indian agriculture, industry
and services, thereby improving their competitiveness to meet the requirements of the
global markets.
To generate new employment opportunities and to encourage the attainment of
internationally accepted standards of quality.

Besides this Act, there are certain other Acts which control the export and import of goods. These
include:










The Custom Act, 1962
The Tea Act,1953
The Coffee Act, 1942
The Rubber Act, 1947
The Marine Products Export Development Authority Act, 1972
The Enemy Property Act, 1968
The Export (Quality Control and Inspection) Act, 1963
The Tobacco Board Act, 1975
The Custom Tariff Act, 1975
The Foreign Exchange Management Act, 1999
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3.2

The Custom Tariff(Identification, Assessment and Collection of Anti-dumping Duty on
Dumped Articles and for Determination of Injury) Rules, 1995
The Custom Tariff(Identification, Assessment and Collection of Countervailing Duty on
subsidized Articles and for Determination of Injury) Rules, 1995
The Custom Tariff(Identification, Assessment and Collection of Safeguard Duty Rules, 1997
The Custom Tariff(Transitional Products Safeguard Duty Rules, 2007
The Conservation of Foreign Exchange and Prevention of Smuggling Activities Act, 1974
Standard of Weight, Measures Act, 1976
Foreign Exchange Management (Current Account Transactions) Rules, 2000
Smuggling and Foreign Exchange Manipulators (Forfeiture of Property) Act 1976
Weights and Measures (Packaged Commodities) Rules, 1977
Environment Protection Act, 1986
Wild Life Protection Act,1972
Arms Act,1959
Research & Development Cess Act, 1986
Etc.
General Policy of the Government for Import and Export of Goods

1. Prohibited items – wild animals, their parts, ivory, fats, oils of animals etc. obviously to save
wild life. No licenses can be given.
2. Restricted items – only against licenses- ( consumer goods)
3. Canalized items – i.e. through canalizing agencies like (a) petroleum product through Indian
Oil Corporation (b) fertilizers, minerals through Mines and Minerals Trading Corporation
Ltd.(MMTC) (c) coconut oil, palm, ground nut, sunflower through State Trading Corporation
(STC) & Hindustan Vegetable Oils Corporation Ltd. NAFED, etc.
4. OGL- All items except prohibited or restricted or canalized can be freely imported under
OGL (Open General Licenses).
5. Government is making all efforts to encourage export to earn precious foreign exchange.
Various schemes have been devised under EXIM policy, viz :
- Export Promotion Councils (EPCs) have been set up like engineering, apparel, Gems, and
Jewellery Export Promotion Councils. These councils are non-profit organization registered
as companies. Some agencies like Coffee, tea, tobacco-Boards etc are considered as EPCs.
Membership of EPC is compulsory for all exporters i.e. Registration cum Membership
Certificate (RCMC) is to be procured from EPC.


U/S. 111 (d) of The Custom Act, 1962, any goods imported/exported or attempted to be
exported/imported, contrary to any prohibition imposed by or under the Customs Act 1962 or any
other law for the time being in force shall be liable to confiscation.



Sec. 112 of Custom Act, 1962 provides penalty for improper imports and Sec. 114 for Exports.



Penalty for prohibited goods – 5 times of the value of goods.



Prohibited goods means - as defined under Sec. 2(33) of The Customs Act



Sec. 11 empowers the Central Government to declare by notifications as prohibited goods.



Prohibition may either absolute / conditional.



U/s. 3&5 of FTDR Act, 1992, the Central Government through EXIM policy may restrict certain
goods for export/import, e.g., import of second hand goods or capital goods is restricted.



Export of human skeleton is absolutely prohibited.
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Certain packaged goods are subject to provisions of Weights and Measures (Packaged
Commodities) Rules, 1977 – non-compliance entails confiscation.



Notification No. 44 (RE-2000)1997 at 24-11-2000 issued by the Ministry of Commerce requires
133 products to comply with mandatory Indian Quality Standards(IQS) and for this purpose,
exporters of these products to India are required to register themselves with Bureau of Indian
Standards (BIS). Non-fulfillment of above requirements shall render such goods prohibited for
import.



Import/Export of some specified goods may be restricted/ prohibited under other laws such as
Environment Protection Act, Wild Life Protection Act, and Arms Act etc.



Knowingly / unknowingly, evasion of prohibition/restriction entails criminal liability, seizer and
confiscation of goods as well as carriages.

3.3

Role of Reserve Bank of India on Import of Goods and Services

Import trade is regulated by the Directorate General of Foreign Trade (DGFT) under Ministry
of Commerce & Industry, Department of Commerce and Government of India.
Authorized Dealer banks should ensure that the imports into India are in conformity with the
Foreign Trade Policy in force and Foreign Exchange Management (Current Account Transactions)
Rules, 2000 framed by Government of India vide Notification No. G.S.R.381 (E) dated May 3, 2000
and the directions issued by Reserve Bank under Foreign Exchange Management Act from time to
time.
Authorized Dealer banks should follow normal banking procedures and adhere to the provisions
of Uniform Customs and Practices for Documentary Credits (UCPDC), etc. while opening letters of
credit for import into India on behalf of their constituents.
Compliance with the provisions of Research & Development Cess Act, 1986 may be ensured
for import of drawings and designs.
Authorized Dealer banks may also advise importers to ensure compliance with the provisions of
Income Tax Act, wherever applicable.
3.4

RBI on Exports and Guaranteed Remittance (GR)

The abbreviated word GR stands for ―Guaranteed Remittance‖. The exporter stands guarantee to RBI
for the value of amount that is declared in his invoice, that he is going to realize the equivalent
amount from the overseas buyer and earns foreign exchange. That means, Value is the most important
factor of GR.
RBI monitors in/out-flow of foreign currency through National Banks, who are Authorized Dealers
for handling Foreign Exchange according to the Act and Rules of Foreign Exchange Management Act
(FEMA) 1999, as amended from time to time.
Important information regarding GR is shared hereunder.
GR will be submitted by an exporter in Duplicate at the time of exports to Customs. Original will be
retained by Customs and will be forwarded to RBI. Duplicate is returned to exporter for onward
submission to Authorized Dealer. Authorized Dealer will report the contents of GR to RBI on
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monthly basis. It is to be noted that AD will not forward the duplicate copy of GR to RBI, but they
retain the same along with copy of Exporter‘s Invoice till the realization of export proceeds. Once the
proceeds are realized, the duplicate GR will be sent to RBI by ADs.
When Duplicate form of GR is lost / misplaced
Where Duplicate copy of GR form is misplaced or lost, Authorized Dealer bank may accept another
copy of duplicate GR form duly certified by Customs.
The last date for surrendering Customs Attested GR to Authorized Dealers
Within 21 days of the shipment, the Duplicate GR to be submitted to Authorized Dealers.
An application by exporter for Waiver of GR
Exporter should obtain GR waiver from their Bank Dealer, wherever there is no realization of
payment against the exports or services being rendered by way of samples, or free services, etc, reexport after reprocessing, import rejects, etc.
Export of goods not involving any foreign exchange transaction directly or indirectly requires the
waiver of GR/PP procedure from the Reserve Bank.
The maximum limit up to which GR waiver can be given by Ads/RBI
RBI can grant permission up to two percent of the average annual exports of the applicant during the
preceding three years subject to a ceiling of Rs.5 lakhs. For status holder exporters, the limit as per the
present Foreign Trade Policy is Rs.10 lakhs or 2 percent of the average annual export realization
during the preceding three licensing years, whichever is higher.
Declaration is exempted for exports of value not exceeding $25000
Exporters have been exempted from submission of declaration in the prescribed format for exports of
value not exceeding US $ 25,000 or its equivalent. The exporters shall however, be liable to realize
and repatriate export proceeds as per FEMA Regulations. (Ref.RBI/2006-07/27 Master Circular
No/09/2006-07, DT. 01/07/2006)
Exporting gifts and Approval
Gift of goods exceeding Rupees Five lakhs in value requires approval of the Reserve Bank. (Ref. MC
NO.9/01.07.06)
Various Forms to be submitted by an Exporter that are used for exports, which stands
guarantee for payment to the country
GR, PP, SOFTEX & SDF Forms are various forms which are required to be signed by the Exporter
and submit to Customs Authorities at the time of Exports.
3.5

Import of goods

(1) Import Free [by Actual User or Trader] Unless,



Restricted i.e. only through licensing that too only by Actual User
Prohibited i.e. not allowed even through licensing

Legal Regulation of Foreign Trade – Prof. (Dr.) B. G. Maniar

87


Canalized i.e. importable through State Agencies, e.g. STC, ONGC, CCI etc.

(2) Food articles, Tea waste, Alcoholic beverages, etc., can be imported on complying with respective
Rules
(3) Cars can be imported only (a) when it is new (through specified ports with 60% customs and only
from manufacturing country) OR (b) UPTO 3 years (through Mumbai Port with 105% customs and
spares are made available for 5 years) on complying with Rules.
(4) Gold [Rs.250 per10 gms] & Silver [Rs. 500 per kg] can be imported
(5) Canalization – Importable through STE enterprises: legally valid; (a) Users in India to register; (b)
then indent with Canalizing Agency and (c) on allotment of Quota; (d) to make payments & (e) take
delivery; (f) failing any of the above, it lapses.
(6) ‗Without license‘ for import of goods on Export basis and getting repairs abroad, then reimporting without license.
(7) Registered SSI on satisfaction of Actual User condition i.e. the end use of imported product is by
such SSI can import the goods without any license.
Declaration as to value and quality of imported goods
On the importation into, or exportation out of, any customs port of any goods, whether liable to duty
or not, the owner of such goods shall, in the bill of entry or the shipping bill or any other documents
prescribed under the Customs Act, 1962 along with number allotted to him by the Competent
Authority.
Declaration as to importer-exporter code number
On the importation into or exportation out of, any customs port of any goods, the importer or exporter
shall, in the bill of entry or shipping bill or, as the case may be, in any other documents prescribed by
rules made under the act or the customs act, 1962 (52 of 1962), state the importer – exporter code
number allotted to him by the competent Authority.
Utilization of imported goods as prescribed
(1) No person shall use any imported goods allotted to him by the State Trading Corporation of India
or any other agency recognized by the Central Government in a manner and for the purpose,
otherwise than as declared by him in his application for such allotment or in any document submitted
by him in support of such application.
(2) No person shall dispose of any goods imported by him against a license except in accordance with
the terms and conditions of such license.
3.6

Quality Control on Exports

Quality control means any activity having for its object the determination of the quality of a
commodity (whether during the process of manufacture or production or subsequently) in order to
ascertain whether it satisfies standard specifications applicable to it or any other specifications
stipulated in the export contract and whether it may be accepted for purposes of export [Sec. 2(f)]



It is sad but true that reputation of Indian products is not very good abroad, though the
position is improving.
The supply of quality goods is must for surviving in the international market.
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3.6.1














3.6.2

The commodities, in which safety or health of consumer is at stake, will not be permitted for
export.
The Export Inspection Council of India (EIC) was set up by the Government of India u/s 3 of
the Export [Quality Control and Inspection] Act, 1963 as an apex body to provide for sound
development of export trade through quality control and pre-shipment inspection.
The govt. has launched a program for quality control under The Export (quality control &
Inspection) Act, 1963.
Machinery for quality control and inspection:
(1) The Central Government may, by notification in the Official Gazette, establish, or
recognise subject to such conditions as it may deem fit, agencies for quality control or
inspection or both;
Any such recognition granted to any agency can be withdrawn, by like notification, in the
public interest, after giving a reasonable opportunity to that agency to make representation in
the matter.
(2) Any such agency , may, on application made to it or otherwise, hold or cause to be held
such examination as it thinks fit relating to quality control or inspection of notified
commodities either at the time of export or earlier, in such testing houses or by such surveyors
or samplers as are approved by the Central Government in this behalf and may charge such
fees as may be prescribed for the purpose of such examination.
(3) If, after the examination, the agency is of opinion that the commodity satisfies the
standard specifications laid down in respect of it under section 6 or, as the case may be, any
other specifications stipulated in the export contract, it may issue a certificate that the
commodity satisfies the conditions relating to quality control and inspection.
(3A) Where the agency has reason to believe that a certificate issued under sub-section (3) has
been obtained fraudulently or by misrepresentation, or the commodity in relation to which the
certificate is issued has been changed or has deteriorated in quality, the agency may, by order,
amend, suspend or cancel the certificate in such manner and subject to such procedure as may
be prescribed.
Provided that before amending, suspending or cancelling any such certificate the holder
thereof shall be given a reasonable opportunity of being heard.
(4) Any person aggrieved by the refusal of any agency referred to in sub-section(1) to issue a
certificate or by the amendment, suspension or cancellation of a certificate under sub-section
3A may prefer an appeal within such time as may be prescribed to such authority as the
Central Government may, by notification in the Official Gazette, constitute for the purpose of
hearing appeals.
(5) Subject to the provisions of sub-section(6), the decision of the agency where no appeal is
filed, and the decision of the appellate authority where an appeal is filed, shall be final and
shall not be questioned in any court of law.
(6) The Central Government may, at any time, call for and examine the record of any
proceeding relating to any decision of an agency or appellate authority under this section for
the purpose of satisfying itself as to the legality or propriety of such decision and may pass
such order thereon as it thinks fit.[Sec.7]

The Act empowers the Government to:

1. Notify commodities…….
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2. To recognise or establish marks….. [Sec. 8]
3. To obtain information from….. [Sec.9]
4. To enter, inspect and search….[Sec. 10B]
6. To seize commodities etc. [Sec. 10C]
7. To seize conveyances.. [Sec. 10D]
Search and seizure to be made in accordance with the Code of criminal Procedure 1973 [S. 10E]
8. Confiscation [Sec. 10F]
Confiscation of conveyance [Sec. 10G]
Option to pay fine in lieu of confiscation [Sec. 10I]
Confiscation or penalty not to interfere with other punishment [Sec. 10J]
Adjudication [Sec. 10K]
Giving of opportunity to the owner of goods etc. [Sec. 10L]
Appeal [Sec. 10M]
Powers of revision [Sec. 10N]
Powers of adjudicating and other authorities [Sec. 10O]
Continuance of proceedings in the event of death or insolvency [Sec. 10P]
Penalty [Sec. 11]
Penalty for contravention of order made by adjudicating authority or Appellate authority[Sec. 11A]
Offences by officers and employees of agency etc. [Sec. 11B]
Correction of clerical or arithmetical mistakes [Sec. 11C]
Offences by companies [Sec. 12]
3.6.3

Central Government takes following measures for Quality Improvement:
(a) Launch nationwide quality-awareness programme;
(b) Reward manufacturers, which have obtained internationally recognize quality certification
like ISO 9000 series etc. ;
(c) modernization of test houses & laboratories;
(d) Monitoring of complaints from foreign buyers- penal action can be initiated against
exporters, if there are complaints about quality of goods, supplied by them.
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3.6.4

Compulsory Regulations:

(1) Mill made Cotton Cloth Inspection (Amendment) Regulation 1990;
(2) Handloom Cotton Cloth Inspection Regulations for Blending Madras Febrics and Etawah
Striped Bedspreads;
(3) Woolen Wasted and Mixed Woolen Worsted Fibers Inspection Regulations 1969;
(4) Manmade Fiber (Inspection ) Regulations 1972;
(5) Polyester Cotton and Polyester Viscose Blended Fabrics Inspection Regulations, 1991;
(6) Mill made cotton yarn inspection regulations 1988;
(7) Mill made cotton made-ups Articles (Towels) Inspection (Amendment) Regulation 1991

3.6.5






Ad-hoc Regulations:
ITEX Inspection Regulations;
Cotton sewing Thread Inspection Regulations 1969;
Regulation for Pre-shipment Inspection of Woolen /Wrested Yarn for Export;
Regulation for Pre-shipment Inspection of Viscose Staple Fiber Yarn;
Regulation for Pre-shipment Inspection of Webbing, Tape and Newer

Majority of complaints lodged by Overseas/Foreign buyers against Indian Exporters are of the
following types:













3.7

Goods damaged and quantity found much below the specification at the time of
unloading.
For agriculture and allied products health test shows ―not fit for human consumption‖.
Goods delivered did not confirm to standard.
Supply of faulty/defective/substandard goods.
In cases of food items substandard packing material made it unsuitable for consumption.
Supplied items defer from samples provided.
Delay in refund of advance amount due to non-supply of goods.
Non-supply of goods in spite of advance payment
Irregularities in export, non-fulfillment of contractual obligations, shipment defaults
Delay in replacement of defective items
No uniformity in the production of goods, each good differs from the other in size,
shape and weight.
Inconsistency in actual weight of item with the one specified on packing list.
Late shipment incurred heavy loss to the foreign buyer.

Law Relating to Customs and Tariff

3.7.1

Customs



Custom – was initially a tradition to give a gift to the Rex (the reigning king) when a merchant
enters into another‘s kingdom with his merchandise old days and that is metamorphosed in to a
custom and gradually it became a charge or duty on the goods to be paid.



It is a pecuniary charges or tolls payable upon goods exported from or imported into the country,
as contrasted with excise duties which are payable upon goods produced and consumed within the
country.



A significant source of income of any country – revenue generation
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In modern times State collects the said duty on goods imported into or exported out of its frontiers



Most of the custom duties are ad valorem



A means of revenue raising and realization measures to be used for overall development of the
economy of the country.



It falls in the area of trade and fiscal policies of the Government.



It is one sort of a tax measures.

It is general and universally applicable to all imports irrespective of the country of origin and the
exporter.
Tariff is a duty or tax to be paid on a particular class of imports or exports. The types of duties are
explained below:
(a) Basic custom duties, mostly ad valorem, applied to the c.i.f. price of the import;
(b) An auxiliary duty applied to the c.i.f. price and
(c) Additional duties equivalent to excise taxes imposed on locally produced products, applied to
c.i.f. price plus the basic customs duty and auxiliary duty.
 The basic ad valorem duties range from 0 to 300%; the general auxiliary duty is 40%.
 The tariff schedule appears very simple, with quite uniform basic custom duties but in
practice, tariff based protection is extremely complex owing to large number of exemptions
for various products for all three components.
 It is difficult to generalize the level and structure of tariff because of various kinds of
exceptions. However, the general level of duties was extremely high absolutely as well as
relatively before allowing for exemptions.
 Tariff is a book of rates: a table or catalogue, drawn usually in alphabetic order, containing
the names of several kinds of merchandise with the duties of customs to be paid for the same
as settled by the authorities or agreed on between the several Princes and States that hold
together.


The Indian Tariff Act 1934 consolidates the law relating to customs duties on goods imported
into or exported from India by sea, Air, or by land.



The Act provides for the levy and collection in every port, duties as specified in the first and
second schedule to the Act.



The Act empowers the Central Govt. to fix tariff values of any article enumerated either
specifically or under general headings in the said schedules, chargeable with duty ad valorem
and to alter any tariff values for the time being in force.



The Act also provides that different tariff values may be fixed for different classes of
descriptions of the same article.



Tariff value – in relation to any goods means the tariff value fixed in respect thereof under
sub section 2 of 14 Customs Act 1962.

3.7.2

No.

Tariff level in India and other countries (1985- % of value)

Country

Intermediate

Capital

Consumer
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Goods

Goods

Goods

Goods

1

India

146.4

107.3

140.9

137.7

2

Hungary

14.2

15.0

22.6

20.9

3

Yugoslavia

18.0

20.7

20.0

19.0

4

China

78.9

62.5

130.7

91.2

5

Bangladesh

97. 9

80.0

116.1

100.8

Goods under Sec. 2 (22) of the Customs Act 1962, includes






vessels, aircrafts and vehicles;
stores;
baggage;
currency and negotiable instruments;
any other kind of movable properties.

Valuation of goods for the purpose of assessment of duties of customs chargeable on goods is by
reference to their values
Article 7 of the GATT to which India is signatory lays down the general principles on custom
valuations
The Customs Act provides for the levy and collection of duty of customs, conferring power on the
Custom personnel to raid, search, arrest, penalize and exercise quasi-judicial power
The intention of the Legislature is to put an end to smuggling of goods which has the effect of
disturbing very rudely the national economy
Over the last few years steps have been taken to reform our indirect tax structure, by reducing the
number of rates, removing exemptions and by switching over to ad valorem rates. On custom side the
pick rate of duties was reduced to 50 % in 1995-96 accompanied by reduction in rates down the line
in respect of all the commodities.
These changes have contributed to the growth in industrial production, simplified the tax structure and
brought about the greater transparency.
They have also led to strong growth of revenues, with indirect tax collections increasing by 19 % in
each of the last several years, in spite of substantial reduction in rates.
Finance Act, 1996 keeping in view the twin objectives of making our industry globally competitive
and providing it reasonable level of protection in the transitional period, provided for measured and
calibrated steps in the matter of customs tariff, virtually restructuring the tax base.
The Act is amended time to time to cope with challenges as and when necessary.
3.8

Prohibition on Importation and exportation of goods

The Central Government may by notification in the Official Gazettes prohibit either absolutely or
subject to such conditions to be fulfilled before or after clearance as may be specified in the
notification, if it is satisfied that it is necessary so do for any of the purposes specified below:
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a.
b.
c.
d.
e.
f.

The maintenance of the security of India;
The maintenance of public order and standards of decency or morality;
Prevention of smuggling;
The Prevention of shortage of goods of any description;
The conservation of foreign exchange and safeguards of balance of payments;
The prevention of injury to the economy of the country by the uncontrolled
export/import;
g. The prevention of surplus of any agricultural product or the product of fisheries;
h. The maintenance of standards for the classification, grading or marketing of goods in
international trade;
i. The establishment of any industries;
j. The prevention of serious injury to domestic production of goods of any description;
k. The protection of human, animal or plant life or health;
l. The protection of national treasure of artistic or archeological value;
m. The conservation of exhaustible natural resources;
n. The protection of patent, trademark and copyright;
o. The prevention of deceptive practice;
p. The carrying on of foreign trade in any goods by the State or by a corporation owned
or controlled by the State to the exclusion, complete/partial of citizen of India;
q. Fulfillment of obligations under the Charter of United Nations for the maintenance of
international peace and security;
r. The implementations of any treaty, agreement or convention with any country;
s. The compliance of imported goods with any laws, which are applicable to similar
goods, produced or manufactured in India;
t. The prevention of dissemination of document containing any matter which is likely to
prejudicially affect friendly relations with any foreign State or derogatory to national
prestige;
u. The prevention of contravention of any law; and
v. Any other purpose conducive to the interests of public
[See Ch. IV, Sec. 11. The Customs Act, 1962]
3.9

Control of smuggling activities in Export-import trade

There are two Acts relatively important which control the smuggling activities. According to the Sec.
2(39) of the Customs Act, 1962 - ―Smuggling‖, in relation to any goods, means any act or omission
which will render such goods liable to confiscation under section 111 or section 113 of the Customs
Act, 1962;
Sec.3 [COFEPOSA] - Power to make orders detaining certain persons
(1) …specially empowered for the purposes of this section an officer of the Central Government
or the State Government, as the case maybe, may, if satisfied, with respect to any person
(including a foreigner), that, with a view to preventing him from acting in any manner prejudicial
to the conservation or augmentation of foreign exchange or with a view to preventing him from(i)

Smuggling goods, or

(ii)

Abetting the smuggling of goods, or

(iii)

Engaging in transporting or concealing or keeping smuggled goods, or

(iv) Dealing in smuggled goods otherwise than by engaging in transporting or concealing
or keeping smuggled goods; or
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(v) Harboring persons engaged in smuggling goods or in abetting the smuggling of
goods,
It is necessary so to do, make an order directing that such person be detained

3.9.1

Detection of Illegally Imported Goods and Prevention of the Disposal thereof

Chapters IVA, IV B and IV C ins. by Act 12 of 1969, s. 2, w. e. f. 3-1-1969 in the Custom Act, 1962
deal with the detection of illegally imported goods and prevention thereof. Before we discuss this
certain words used in this matter are explained hereunder.
(a) ―Illegal Import or Export means the import or export of any goods in contravention of the
provisions of this Act or any other law for the time being in force;
(b) ―Intimated place‖ means a place intimated under sub-section (1), sub-section (2) or subsection (3), as the case may be, of section 11C;
(c) ―Notified date‖, in relation to goods of any description, means the date on which the
notification in relation to such goods is issued under section 11B;
(d) ―Notified goods‖ means goods specified in the notification issued under section 11B.
[Sec. 11A]
Looking to the magnitude of the illegal import or export of goods of any class or description, if the
Central Government is satisfied that it is expedient in the public interest to take special measures for
the purpose of checking the illegal import or export circulation or disposal of such goods, or
facilitating the detection of such goods, it may, by notification in the Official Gazette, specify goods
of such class or description. [Sec.11B]
1. Persons possessing notified /specified goods to intimate the place of storage, etc-[Sec.11C]
2. Precautions to be taken by persons acquiring notified /specified goods [11D]
3. Persons possessing notified /specified goods to maintain accounts – [11E]
4. Sale, etc., of notified/specified goods to be evidenced by vouchers [Sec.11F]
5. Sections 11C, 11E and 11F not to apply to goods in personal use- [Sec. 11G]

3.9.2

Prevention or Detection of Illegal Export of Goods

Illegal export means the export of any goods in contravention of the provisions of this Act or any
other law for the time being in force. [Sec. 11 H (a)]






3.9.3

Power of Central Government to specify goods- [Sec.11-I]
Persons possessing specified goods to intimate the place of storage, etc. [Sec. 11J]
Transport of specified goods to be covered by vouchers [Sec. K]
Persons possessing specified goods to maintain accounts-[Sec. 11L]
Steps to be taken by persons selling or transferring any specified goods – [Sec. 11M]
Searches, Seizer and Arrest

Sections 100 to 110 of the Custom Act, 1962 deal with the provisions regarding
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Power to search suspected persons entering or leaving India,



Power to search suspected persons in certain other cases.



Persons to be searched may require to be taken before gazette officer of customs or
magistrate.



Power to screen or X-ray bodies of suspected persons for detecting secreted goods.



Power to arrest.



Power to search premises.



Power to stop and search conveyances.



Power to inspect.



Power to examine persons.



Power to summon persons to give evidence and produce documents.



Power to require production of order permitting clearance of goods imported by land



Seizure of goods, documents and things

Principles governing powers and procedures of the appropriate officers regarding search, inspection of
premises, goods, seizure, etc., are same as discussed in Quality Control Act.

3.9.4

Confiscation of Goods and Conveyances and Imposition of Penalties

Sections 111 to 127 of the Custom Act, 1962 deal with the provisions regarding


Confiscation of improperly imported goods, etc.



Penalty for improper importation of goods, etc.



Confiscation of goods attempted to be improperly exported,



Penalty for attempt to export goods improperly, etc.



Penalty for short-levy or non-levy of duty in certain cases.



Confiscation of conveyances.



Penalty for not accounting for goods.



Penalties for contravention, etc., not expressly mentioned.



Confiscation of goods used for concealing smuggled goods.



Confiscation of goods used for concealing smuggled goods.



Confiscation of smuggled goods notwithstanding any change in form, etc.



Confiscation of sale-proceeds of smuggled goods.



Adjudication of confiscations and penalties.
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Burden of proof in certain cases.



Issue of show-cause notice before confiscation of goods, etc.



Option to pay fine in lieu of confiscation.



On confiscation or penalty, property to vest in Central Government.



Award of confiscation or penalty by Customs Officers not to interfere with other
punishments.

Principles governing powers and procedures of the appropriate officers regarding confiscation,
adjudication, imposition of fine, etc., are same as discussed in Quality Control Act

3.10 Levy of and exemption from, customs duties
Types of Duty
Although it is already discussed earlier but for the sake of convenience and continuity, again it is
briefly discussed here.
i) Basic duty of Customs
It is leviable under Section 12 of the Customs Act, 1962 at the rates as mentioned in the First
Schedule of the Customs Tariff Act, 1975 on the goods imported into India. There are preferential
rates of duty for goods imported from certain preferential areas/developing countries and other
countries under Bilateral/multi-lateral Treaties.
ii) Additional Duty of Customs
Under Section 3(1) of the Customs Tariff Act, 1975, the goods imported into India are subject to levy
of an additional duty equal to the excise duty leviable on like articles if produced or manufactured in
India. It is popularly known as countervailing duty (CVD). It is levied to counter balance the excise
duty leviable on such articles produced or manufactured in India. It includes—
iii) Additional Duty
Under sub-section (5) of section 3 of the Customs Tariff Act, 1975 (51 of 1975), all goods specified
under the Chapter, heading, sub-heading or tariff item of the First Schedule to the said Act, having
regard to the sales tax, value added tax, local tax and other taxes or charges leviable on sale or
purchase or transportation of like goods in India, when imported into India, shall be liable to an
additional duty of customs at the rate of four percent ad valorem vide Custom Notification NO.
19/2006, dated 01-03-2006.
iv) Anti Dumping Duty
It is leviable under Section 9A of the Customs Tariff Act, 1975 on import of specific goods from
specific country with a view to protect domestic industry. It is levied when the goods are exported
from any country to India at less than its normal price, this is called dumping of goods and duty which
is charged on these goods is called anti-dumping duty. The investigations for the purpose of levy of
Anti Dumping Duty are carried out by the Ministry of Commerce but the applicable notifications are
issued by the Ministry of Finance.

Legal Regulation of Foreign Trade – Prof. (Dr.) B. G. Maniar

97
v) Safeguard Duty
It is levied under section 8B of the Customs Tariff Act, 1975 on import of items into India which
causes or threatens to cause serious injury to the domestic industry and the duty which is charged on
these goods is called safe guard duty. The investigations for the purpose of levy of safeguard duty are
carried out by the Directorate of Inspection in Ministry of Finance (Central Board of Excise and
Customs) and the applicable notifications are also issued by the Ministry of Finance.
vi) Export Duty
It is levied on export of specified goods out of India. It is mainly levied to ensure the availability of
such articles at reasonable prices in India. The items on which export duty is leviable and the rates are
contained in Second Schedule to the Customs Tariff Act, 1975.
vii) Export Cess
Certain cesses are leviable on specified articles on their import/export under various enactments
passed by the Government. The cess is collected as duty of Customs and handed over to the agencies
in charge of the administration of the commodity concerned.
Exemptions
These exemptions and concessions can be granted in a number of ways.
Some of these exemptions are briefly discussed below:
Exemption by Notification:
The Central Government may notify by publication in the Official Gazette certain exemptions and
concessions. They may be conditional or absolute. There are general exemptions given to a variety of
items imported under certain conditions, these include exemption of imports for promotion of exports,
import by UN bodies, defense imports etc. There are also exemptions which are unconditional and are
applicable across the board. There are other exemptions based on conditions of end use.
Provisions regarding customs duty under the Customs Act, 1962 are as under.
















Dutiable goods [Sec. 12]
Duty on pilfered goods[Sec. 13]
Valuation of goods for the purposes of assessment [Sec. 14]
Date for determination of rate of duty and tariff valuation of imported goods -[Sec. 15]
Date for determination of rate of duty and tariff valuation of export good.[Sec. 16]
Assessment of duty [Sec. 17]
Provisional assessment of duty [Sec. 18]
Determination of duty where goods consist of articles liable to different rates of duty [Sec.
19]
Re-important of goods- [Sec. 20]
Goods derelict, wreck etc.[Sec. 21
Abatement of duty on damaged or deteriorated goods [Sec. 23]
Remission of duty on lost, destroyed or abandoned goods [Sec. 23]
Power to make rules for denaturing or mutilation of goods [Sec. 24]
Power to grant exemption from duty [Sec. 25]
Refund of export duty in certain cases [Sec. 26]
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Claim for refund of duty [Sec. 27]
Interest on delayed refunds [Sec. 27A]
Notice for payment of duties, interest, etc [Sec. 28]
Power not to recover duties not levied or short-levied as a result of general practice [Sec.
28A]
Interest on delayed payment of duty [Sec. 28AA]
Interest on delayed payment of duty in special cases [Sec. 28AB]
Duties collected from the buyer to be deposited with the Central Government [Sec. 28B]
Price of goods to indicate the amount of duty paid thereon [Sec.28C]
Presumption that incidence of duty has been passed on to the buyer [Sec. 28D]

3.11 Conveyance and warehousing of goods
Sections 29 to 43 of Chapter VI of the Act deal with the various provisions related to carrying
imported or exported goods which include
















Arrival of vessels and aircrafts first time in India - [Sec. 29]
Delivery of import manifests or import report, after arrival thereof at a customs station [Sec.
30]
Imported goods not to be unloaded from vessel until entry inwards granted- [Sec. 31]
Imported goods not to be unloaded unless mentioned in import manifest or import report [Sec.
32]
Unloading and loading of goods at approved places only [Sec.33]
Goods not to be unloaded or loaded except under supervision of customs officer [Sec. 34]
Restrictions on goods being water-borne- [Sec. 35]
Restrictions on unloading and loading of goods on holiday etc – [Sec. 36]
Power to board conveyances – [Sec. 37]
Power to require production of documents and ask questions- [Sec. 38]
Export goods not to be loaded on vessel until entry outwards granted. – [Sec.39]
Export goods not to be loaded unless duly passed by proper officer- [Sec.4o]
Delivery of export manifests or export report- [Sec. 41]
No conveyance to leave without written order – [Sec. 42]
Exemption of certain classes of conveyances from certain provisions of this Chapter – [Sec.
43]

3.12 Warehousing








The facility of warehousing of imported goods in Customs Bonded Warehouses, without
payment of Customs duty otherwise leviable on import, is permitted under the Customs Act,
1962.
Apart from specific provisions in the said Act (specially under Chapter IX), certain
Regulations have been also framed and provisions of Warehoused Goods (Removal)
Regulations, 1963 and Manufacture and Other Operations in Warehoused Regulations, 1966
could be referred to in this regard.
Basically, goods after landing are permitted to be removed to a warehouse without payment
of duty and duty is collected at the time of clearance from the warehouse.
The law lays down the time period upto which the goods may remain in a warehouse, without
incurring any interest liability and with interest liability.
Warehouse could be appointed or licensed as 'public' under section 57 of the Customs Act or
a 'private' under section 58 of the Act.
Only those places are called warehouses that are declared by the Central Board of Excise and
Customs to be 'warehousing stations' by means of notification in the official gazette. Sections
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57 to 72 of the Act deal with the various provisions related to warehousing of imported
goods:
Sections 57 to 73 of the Act deal with the various provisions related to warehousing of imported
goods which include


















Appointing of public warehouses- [Sec. 57]
Licensing of a private warehouse [Sec. 58]
Warehousing bond – [Sec. 59]
Permission for deposit of goods in a warehouse- [Sec.60]
Period for which goods may remain warehoused [Sec. 61]
Control over warehoused goods [Sec.62]
Payment of rent and warehouse charges [Sec.63]
Owner's right to deal with warehoused goods [Sec.64]
Manufacture and other operations in relation to goods in a warehouse [Sec. 65]
Power to exempt imported materials used in the manufacture of goods in warehouse [Sec. 66]
Removal of goods from one warehouse to another [Sec. 67]
Clearance of warehoused goods for home consumption [Sec. 68]
Clearance of warehoused goods for exportation [Sec. 69]
Allowance in case of volatile goods - [Sec. 70]
Goods not to be taken out of warehouse except as provided by this Act [Sec. 71]
Goods improperly removed from warehouse, etc.- [Sec. 72]
Cancellation and return of warehousing bond [Sec. 73]age (Amendment) Rules, 200

3.13 Baggage (Amendment) Rules, 2006[Baggage Rules, 1998]
This Rules came into force on the 30th day of June, 2006
Interpretation of the words used under this Rules, unless the context otherwise requires,





"Resident" means a person holding a valid passport issued under the Passports Act, 1967 (15
of 1967) and normally residing in India;
"Tourist" means a person not normally resident in India, who enters India for a stay of not
more than six months in the course of any twelve months period for legitimate nonimmigrant purposes, such as touring, recreation, sports, health, family reasons, study,
religious pilgrimage or business;
"family" includes all persons who are residing in the same house and form part of the same
domestic establishment;
"professional equipment" means such portable equipments, instruments, apparatus and
appliances as are required in his profession, by a carpenter, a plumber, a welder, a mason,
and the like and shall not include items of common use such as cameras, cassette recorders,
dictaphones, personal computers, typewriters, and other similar articles.[Rule – 2]

Duty Free Clearance of Article in his bona fide baggage for a passenger returning to India
An Indian resident or a foreigner residing in India, returning from any country other than Nepal,
Bhutan, Myanmar or China
- shall be allowed to the extent mentioned in column (2) of Appendix A.
Provided that such Indian resident or such foreigner coming by land route as specified in Annexure
IV- shall be allowed to the extent mentioned in column (2) of Appendix ‗B‘.‖ [Rule – 3]
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An Indian resident or a foreigner residing in India, returning from Nepal, Bhutan, Myanmar or
China, other than by land route, shall be allowed clearance free of duty articles in his bona fide
baggage to the extent mentioned in column (2) of Appendix B. [Rule – 4]
An Indian professional abroad shall on his return to India be allowed clearance free of duty, in
addition to what he is allowed under rule 3 or, as the case may be, under rule 4, articles in his bona
fide baggage to the extent mentioned in column (2) of Appendix C. [Rule – 5]
Jewellery - to the extent mentioned in column (2) of Appendix D. [Rule – 6]
A tourist arriving in India to the extent mentioned in column (2) of Appendix E.
[Rule – 7]
Transfer of Residence (1) A person who is transferring his residence to India shall be allowed
clearance free of duty, in addition to what he is allowed under rule 3 or, as the case may be, under rule
4, articles in his bona fide baggage to the extent mentioned in column (1) of Appendix F, subject to
the conditions, if any, mentioned in the corresponding entry in column (2) of the said Appendix.
(2) The conditions may be relaxed to the extent mentioned in column (3) of the said Appendix.
[Rule – 8]
Provisions regarding unaccompanied baggage
(1) Provisions of these Rules are also extended to unaccompanied baggage except where they have
been specifically excluded.
(2) The unaccompanied baggage had been in the possession abroad of the passenger and is dispatched
within one month of his arrival in India or within such further period as the Assistant Commissioner
of Customs or Deputy Commissioner of Customs may allow.
(3) The unaccompanied baggage may land in India upto 2 months before the arrival of the passenger
or within such period, not exceeding one year, as the Assistant Commissioner of Customs or Deputy
Commissioner of Customs may allow, for reasons to be recorded, if he is satisfied that the passenger
was prevented from arriving in India within the period of two months due to circumstances beyond
his control such as sudden illness of the passenger or a member of his family, or natural calamities or
disturbed conditions or disruption of the transport or travel arrangements in the country or countries
concerned or any other reasons, which necessitated a change in the travel schedule of the passenger.
[Rule – 9]
Application of these Rules to Crew Members
The provisions of these Rules shall apply
(1) in respect of members of the crew engaged in a foreign going vessel for importation of their
baggage at the time of final pay off on termination of their engagement, and
(2) in respect of member of an aircraft at the time of the returning of the aircraft from foreign journey,
Provided that except as specified in this sub-rule, a crew member of a vessel shall be allowed to bring
items like chocolates, cheese ,cosmetics and other petty gift items for their personal or family use
which shall not exceed the value of Rs. 600/- [Rule – 10]
Appendix - A
(See rule 3)
(1)

Articles allowed free of duty
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(2)
(a) All passengers of and above (i) Used personal effects, excluding jewellery,
10 years of age and returning
required for satisfying daily necessities of life.
after stay abroad of more than
three days.
(ii) Articles other than those mentioned in
Annex. I upto a value of Rs. 25,000 if these are
carried on the person or in the accompanied
baggage of the passenger.
(b) All passengers of and above (i) Used personal effects, excluding jewellery,
10 years of age and returning
required for satisfying daily necessities of life.
after stay abroad of three days
or less.
(ii) Articles other than those mentioned in
Annex. I upto a value of Rs. 12,000 if these are
carried on the person or in the accompanied
baggage of the passenger.
(c) All passengers up to 10
years of age and returning after
stay abroad of more than three
days.

(i) Used personal effects, excluding jewellery,
required for satisfying daily necessities of life.
(ii) Articles other than those mentioned in
Annex. I upto a value of Rs. 6,000 if these are
carried on the person or in the accompanied
baggage of the passenger.

(d) All passengers upto 10 years (i) Used personal effects, excluding jewellery,
of age and returning after stay
required for satisfying daily necessities of life.
abroad of three days or less.
(ii) Articles other than those mentioned in
Annex. I upto a value of Rs. 3,000 if these are
carried on the person or in the accompanied
baggage of the passenger.
Explanation. - The free allowance under this rule shall not be allowed to be pooled with the free
allowance of any other passenger.
Appendix - B
(See rule 4)

(1)

(2)

(i) Passengers of and above 10 (i) Used personal effects, excluding jewellery,
years of age and returning after required for satisfying daily necessities of life.
stay abroad of more than three
days.
(ii) Articles other than those mentioned in
Annex. I upto a value of Rs. 6,000 if these are
carried on the person or in the accompanied
baggage of the passenger.
(ii) Passengers upto 10 years of (i) Used personal effects, excluding jewellery,
age and returning after stay
required for satisfying daily necessities of life.
abroad of more than three days.
(ii) Articles other than those mentioned in
Annex. I upto a value of Rs. 1500 if these are
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carried on the person or in the accompanied
baggage of the passenger.
Explanation. - The free allowance under this rule shall not be allowed to be pooled with the free
allowance of any other passenger.

Appendix - C
(See rule 5)

(1)

Articles allowed free of duty
(2)

(a) Indian passenger returning
after at least 3 months.

(i) Used household articles upto an
aggregate value of Rs. 12,000
(ii) Professional equipment upto a value of
Rs. 20,000.

(b) Indian passenger returning
after at least 6 months.

(i) Used household articles upto an
aggregate value of Rs.12, 000
(ii) Professional equipment upto a value of
Rs. 40,000.

(c) Indian passenger returning
after a stay of minimum 365 days
during the preceding 2 years on
termination of his work, and who
has not availed this concession in
the preceding three years.

(i) Used household articles and personal
effects, (which have been in the possession
and use abroad of the passenger or his
family for at least six months), and which
are not mentioned in Annex I, Annexure II
or Annexure III upto an aggregate value of
Rs.75,000.

(Item (c), in column(2), in entry (i), for the figures 30,000, the figures 75,000 has
been substituted vide Notification No. 11/2002 - Customs (N.T.) dated March
1st, 2002)

Appendix - D
(See rule 6)

(1)

Jewellery
(2)

Indian passenger who has been
residing abroad for over one year.

(i) Jewellery upto an aggregate value of Rs.
10,000 by a gentleman passenger, or
(ii) Upto aggregate value of Rs. 20,000 by
a lady passenger.
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Appendix - E
(See rule 7)

(1)

Articles allowed free of duty
(2)

(a) Tourists of Indian origin coming
to India other than tourists of Indian
origin coming by land routes as
specified in Annexure IV;

(i) used personal effects and travel
souvenirs, if (a) these goods are for personal
use of the tourist, and
(b) these goods,other than those
consumed during the stay in
India,are re-exported when the
tourist leaves India for a foreign
destination.
(ii) articles as allowed to be cleared under
rule 3 or rule 4.

(b) Tourists of foreign origin other
(i) used personal effects and travel
than those of Nepalese origin coming souvenirs, if from Nepal or of Bhutanese origin
(a) these goods are for personal
coming Bhutan or of Pakistani origin
use of the tourist, and
coming from Pakistan.
(b)these goods, other than those
consumed during the stay in
India, are re-exported when the
tourist leaves India for a foreign
destination.
(ii) articles upto a value of
Rs.8000 for making gifts.
(c) Tourists of Nepalese origin
coming from Nepal or of Bhutanese
origin coming from Bhutan.

No. free allowance.

(d) Tourists – (i) of Pakistani origin
coming from Pakistan other than by
land routes;

(i) used personal effects and travel
souvenirs, if
(a)these goods are for personal
use of the tourist, and

(ii) of Pakistani origin or foreign
tourists coming by land routes as
specified in Annexure IV;
(iii) of Indian origin coming by land
routes as specified in Annexure IV.

(b)these goods, other than those
consumed during the stay in
India, are re-exported when the
tourist leaves India for a foreign
destination.
(ii) articles upto a value of Rs. 6000 for
making gifts.

Appendix - F
(See rule 8)
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Articles allowed free of Conditions
duty
(a) Used personal and
household articles, other
than those listed at
Annex. I or Annex. II,
but including the article
listed at Annexure III
and jewellery upto ten
thousand rupees by a
gentleman passenger or
rupees twenty thousand
by a lady passenger.

Relaxation that may be
considered

(1) Minimum stay
of two years abroad,
immediately
preceding the date
of his arrival on TR,

(a) For condition (1) Shortfall of
upto 2 months in stay abroad can
be condoned by Assistant
Commissioner of Customs or
Deputy Commissioner of
Customs if the early return is on
(2) total stay in
account of :
India on short visit
(i) terminal leave or
during the 2
vacation being availed
preceding years
of by the passenger; or
should not exceed 6
(ii) any other special
months, and
circumstances.
(b) For condition (2)
(3) passenger has
not availed this
Commissioner of Customs may
concession in the
condone short visits in excess of
preceding three
6 months in deserving cases.
years.
(c) For condition (3)
No relaxation

(b) Jewellery taken out
earlier by the passenger
or by a member of his
family from India.

Satisfaction of the
-Asstt.
Commissioner of
Customs regarding
the jewellery having
been taken out
earlier from India.

Annexure - I
1. Firearms.
2. Cartridges of fire arms exceeding 50.
3. Cigarettes exceeding 200 or cigars exceeding 50 or tobacco exceeding 250 gms.
4. Alcoholic liquor or wines in excess of two liters.
5. Gold or silver, in any form, other than ornaments.
Annexure –II
1. Colour Television or Monochrome Television.
2. Digital Video Disc Player.
3. Video Home Theatre System.
4. Dish Washer.
5. Music System.
6. Air-Conditioner.
7. Domestic refrigerators of capacity above 300 litres or its equivalent .
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8. Deep Freezer.
9. Microwave Oven.
10. Video camera or the combination of any such video camera with one or more of the following
goods, namely:(a) Television Receiver;
(b) Sound recording or reproducing apparatus;
(c) Video reproducing apparatus.
11. Word Processing Machine.
12. Fax Machine.
13. Portable Photocopying Machine.
14. Vessel.
15. Aircraft.
16. Cinematographic films of 35 mm and above.
17. Gold or Silver , in any form , other than ornaments.
Annexure – III
1. Video Cassette Recorder or Video Cassette Player or Video Television Receiver or Video
Cassette Disk Player.
2. Washing Machine.
3. Electrical or Liquefied Petroleum Gas Cooking Range
4. Personal Computer( Desktop Computer)
5. Laptop Computer( Notebook Computer)
6.Domestic Refrigerators of capacity up to 300 litres or its equivalent.
Annexure –IV
Amritsar:
(1) Amritsar Railway Station
(2) Attari Road
(3) Attari Railway Station
(4) Khalra
Baroda:
(5) Assara Naka
(6) Khavda Naka
(7) Lakhpat
(8) Santalpur Naka
(9) Suigam Naka
Delhi:
(10) Delhi Railway Station
Ferozpur District:
(11) Hussainiwala
Jodhpur Division:
(12) Barmer Railway Station
(13) Munabao Railway Station
Baramullah District:
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(14) Adoosa
Poonch District:
(15) Chakan-da-bagh
4

FOREIGN TRADES AND FOREIGN EXCHANGE REGULATIONS

[Conservation, Control, Regulation and Management of Foreign Exchange]
4.1

Foreign Exchange

Foreign exchange and foreign currency are not synonym; foreign exchange is a wide term. ‗Foreign
currency‘ means any currency other than Indian currency, where as ‗Foreign exchange‘ means foreign
currency and includes,i.
ii.
iii.
iv.

4.1.1








4.1.2

Deposits, credits and balances payable in any foreign currency;
Drafts, travelers‘ cheques, letters of credit or bills of exchange, expressed or drawn in Indian
currency but payable in any foreign currency;
Drafts, travellers cheques, letters of credit or bills of exchange drawn by banks, institutions or
persons outside India, but payable in Indian currency;
‗Foreign security‘ means any security, in the form of shares, stocks, bonds, debentures or any
other instrument denominated or expressed in foreign currency and includes securities
expressed in foreign currency, but where redemption or any form of return such as interest or
dividends is payable in Indian currency.
Importance of Foreign Exchange
Foreign exchange is a very important factor in foreign trade and the strength of the economy.
Foreign exchange position is indicative of the stage of development.
If the country possesses large reserves of foreign exchange, it is an indication of developed
economy, whereas its tight position indicates underdeveloped economy.
Shortage of foreign exchange refers to adverse balance of payment and its surplus a
favourable one.
The foreign exchange ratio shows a direct relationship between the prices of the commodities
in the national and international markets.
The stability of exchange rate is of high importance; otherwise so many problems may arise
in the national and international markets. Instability may lead a country to devaluation or
revaluation.
The developing country, facing paucity of foreign exchange requires restricting out flow of
foreign exchange very carefully.
Control of the Foreign Exchange

There are varies methods for controlling the foreign exchange. But before that it is necessary to
discuss the objectives of the Foreign Exchange Control which are as here under:








Providing stability to the exchange rate;
To check sudden flight of capital;
To achieve favourable balance of trade;
To import essential commodities;
To protect domestic industries;
To practice discrimination in trade;
Price stability in domestic market;
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4.2
4.2.1

To help Central Planning.
Method of Exchange Control
Unilateral Method:

i. Regulation of Bank Rate;
If the bank rate is raised, all types of interest will increase, which will attract flow of foreign capital in
to the country and vice-versa.
ii. Regulation of Foreign Trade;
a. Custom Duties [Raising of import duty will decline the import, which will save a lot
of foreign currency]
b. Quota System [It restricts quantity of goods to be imported and consequently it also
saves foreign currency. Quota may be fixed, country-wise or commodity-wise]
iii. Rationing of Foreign Exchange
This system does not allow free sale, purchase, and possession of foreign currency. In this system the
government monopolizes the foreign exchange reserves.
v.

Exchange pegging (fixing the rate, if the bank fixing the above the prevalent rate – Peggingup; if …below – Pegging-down)

vi.

Exchange Equalization Fund

The fund which is created and maintained by the government to remove temporary fluctuation in the
exchange rates by purchasing or selling the foreign currencies out of this fund.
vii Multiple Exchange Rates
Different exchange rates with different countries and different commodities to increase or decrease
the import or export
viii. Blocked Account
When the government faces the acute shortage of foreign currencies, it takes this extreme step by
freezing the bank account of foreigners. Generally this is being done during the war time period.
4.2.2

Bilateral or Multi-lateral Methods

i. Payment Agreement
There is an agreement between the two creditor and debtor countries in which provision is made that
the creditor country is not free to impose any restriction on the imports from debtor country, whereas
the debtor country will be free to impose restrictions on the volume of imports. Thus, the system
facilitates the debtor country to make more and more exports and less and less imports from the
creditor country and paying its loan including interest out of surplus balance of trade.
ii. Clearing Agreement
Under this agreement the creditor and debtor countries make their respective payments for imports
and exports of goods and services in their own currencies in the clearing accounts of the respective
countries and settle their accounts.
iii. Transfer Moratoria
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under this system, payments for imported goods to be paid in foreign currency is stopped for
stipulated period and this debtor country deposit the amount due in domestic currency in some
authorized bank. The amount deposited in this account is paid by the bank to the exporters and
creditors after the stipulated period is over in foreign currency.
iv. Compensation Agreement
Under this system importer and exporter countries agree to settle their respective accounts by
bartering the goods instead of foreign currencies.
4.3

Conservation of Foreign Exchange

When foreign exchange position of India was bleak and smuggling was beyond control, the Foreign
Exchange & Prevention of Smuggling Activities Act, 1974 was passed to conserve the foreign
exchange. In the present era of liberalization, the Act has lost its significance.
The Act has been given special protection by including the same in 9th schedule of the Constitution
(Inserted by the Constitution (first amendment) Act 1951, Sec.5) [See Art 31 B of the Constitution of
India]
The COFEPOSA gives wide powers to executive to detain a person for three months at a time on
mere suspicion of smuggling (can be compared with draconian law, TADA, although it is repealed)
It permits detention of a person even without a charge. Since powers are extra ordinary, generally
courts are strict about the conditions prescribed in respect of detention. Individual civil liberties can
be curtailed for national security and in national interest. Certain procedures are to be followed for
continuance of detention. The order of detention of a person (including a foreigner) should be to
prevent him from acting in any manner prejudicial to conservation or augmentation of foreign
exchange or to prevent him from smuggling or abetting of smuggling of goods or transporting,
keeping, concealing or dealing in smuggled goods or harbouring persons engaged in smuggling of
goods. (Sec.3)
A person can be detained at any place and under any condition as to maintenance, interviews or
communication with others, discipline and punishment for breach of discipline, as the Central
Government or State Government may specify.
He can be removed from one place to another and from one State to another (sec.5).
He can be detained for more than 3 months, but up to maximum 6 months without report of Advisory
Board or order of officer not below the rank of Additional Secretary specially empowered by Govt.
for this purpose. He can order further detention by 3 months, if he is satisfied that such person is
smuggling or likely to smuggle or abet smuggling or engage in smuggling in areas vulnerable to
smuggling (Sec.9(1)). Such order must be issued within 5 weeks of the detention. If such order is
issued reference to Advisory Board can be made within 4.5months from the date of detention and
Advisory Board has to submit its report within 5 months and 3 weeks (Sec.9 (2)). If the Board advises
his continuing detention, a person can be detained up to 2 years from the date of detention.
Vulnerable Areas includes sea water areas and land areas which means areas like customs waters
(extended up to 12 miles within sea from base line in India) to some States, and in land area of 50 kms
from coast of India in various states, 50 kms within Indo– Pak borders, and customs of airport of
Delhi.
Even if Advisory Board recommends continuation of detention, Govt. can revoke the order or amend
the detention order at any time (The offers that have passed the detention order can also revoke the
said order (u/s 2 of the General Clauses Act))
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Temporary release of a person by the Govt. with or without conditions - A bond may be asked from
the person being released. [Sec. 12 (3)]
No courts can release even temporarily under bail/bond.
SAFEMA [Smuggling and Foreign Exchange Manipulators (Forfeiture of Property) Act 1976] applies
to persons convicted under The Customs Act, FERA and to those detained under COFEPOSA. The
purpose of this Act is to forfeit the illegal acquired properties of smugglers and foreign exchange
manipulators.
4.4

Regulation and Management of Foreign Exchange

For the purpose of regulation and management of foreign exchange, Foreign Exchange Management
Act, 1999 was passed. The Foreign Exchange Regulation Act, 1973 is replaced by this Act. Object of
the Act is to consolidate and amend the law relating to foreign exchange with the objective of
facilitating external trade and payment and for promoting the orderly development and maintenance
of foreign exchange market in India. It extends to the whole of India – with extra territorial
jurisdiction.
No person shall, save as otherwise provided in FEMA, Rules and Regulation or with the general or
special permission of the Reserve Bank of India:
(a) deal in or transfer any foreign exchange or foreign security to any person not being an authorized
person;
(b) make any payment to or for the credit of any person resident outside India in any manner;
(c) receive otherwise through an authorized person any payment by order or on behalf of any person
resident outside India in any manner.
Explanation: - for the purpose of this clause, where any person in or resident in India receives any
payment by order or on behalf of any person resident outside India through any other person
(including an authorized person) without a corresponding inward remittance from any place outside
India then such person shall be deemed to have received such payment otherwise than through an
authorized person.
(d) Enter into any financial transaction in India as consideration for or in association with acquisition
or creation or transfer of a right to acquire any asset outside India by any person.
Explanation :- for the purpose of this clause ―financial transaction‖ means making any payment to or
for the credit of any person or receiving any payment for, by order or on behalf of any person, or
drawing, issuing or negotiating any bill of exchange or promissory note, or transferring any security
or acknowledging any debt. [Section – 3]
No person resident in India shall acquire, hold, own, possess or transfer any foreign exchange, foreign
security or any immovable property situated outside India - except provided under FEMA 1999.[
Section -4]
Authorized Person – The Reserve Bank of India is empowered by section 10 of FEMA to declare as
authorised person to deal in foreign exchange and is also empowered to issue direction to authorized
person [Section – 11]
4.5

Restriction on transaction with certain countries:

Foreign Trade Policy 2009-14 prohibits Export/ Import from Iraq. No remittance will be made to those
countries or on account of their Governments or any of their agencies or nationals except to the extent
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generally or specially authorised by Reserve Bank from time to time. Remittance and other facilities
available to foreign nationals are not available to Pakistani nationals. Personal remittance to Pakistan is
also not allowed.

4.6

Permissible Transactions of foreign exchange [Current Account Transactions]

Any person may sell or draw foreign exchange to or from an authorised person if such sale or drawal is
a current account transaction:
Provided that the Central Government may, in public interest and in consultation with the Reserve
Bank, impose such reasonable restrictions for current account transactions as may be prescribed.


‗Current account transaction‘ means a transaction other than a capital account transaction and
without prejudice to the generality of the foregoing such transaction includes, -



(i) Payments due in connection with foreign trade, other current business, services, and shortterm banking and credit facilities in the ordinary course of business,



(ii) Payments due as interest on loans and as net income from investments,



(iii) Remittances for living expenses of parents, spouse and children residing abroad, and



(iv) Expenses in connection with foreign travel, education and medical care of parents, spouse
and children; [Sec. 5]

As per Current Account Transaction Rules,
Certain Current Account Transaction:
(A) -are prohibited;
(B) -Require prior approval of RBI
(C) - Require prior approval of Central Government
(D)- Drawal of foreign exchange requires approval of Reserve Bank of India

Let all these be discussed in detail
(A) - Certain Current Account Transactions are prohibited [Schedule-I]:
Rule 3 of The Foreign Exchange Management (Current Account Transactions) Rules, 2000 prohibits
the drawal of the foreign exchange for the purpose of transactions specified in Schedule I
Government has accordingly issued notification no. GIR 381 (F) Dt. 3-5-2000 in terms of which
following transaction are prohibitedi.
ii.
iii.
iv.
v.

Travel to Nepal or Bhutan;
Transactions with the person resident to Nepal or Bhutan;
Remittance out of lottery winnings, racing, riding or any other hobby;
Remittance for purchase of lottery tickets, banned magazines etc.
Payment of commission on exports made towards quality investments in joint ventures or wholly
owned subsidiaries abroad of Indian companies.
vi. Remittance of income from racing / riding / hobby
vii. Remittance of dividend by any Co. to which the requirement of dividend balancing [a condition
on investment] is applicable.
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viii. Commission on exports under ‗Rupee State Credit Route‘, except upto 10%of invoice value of
exports of tea and tobacco.
ix. Payment related to ―call back services‖ of telephones.
x. Remittance of interest income on funds held in Non-resident Special Rupee Scheme[NRSR]
(B) - Certain Current Account Transaction require prior approval of RBI, Schedule-III
For the following transactions, if the amount involved in the transaction exceeds the limit of foreign
exchange as specified below , prior approval of RBI is required except-Payment out of funds in Resident Foreign Currency Account (RFC)
-Drawal made out of funds in Exchange Earners Foreign Currency (EEFC) account of the remitter.
-use of international credit card for making payment towards meeting expenses while such person is
on a visit outside India.
(C) - Certain Current Account Transaction require prior approval of Central Government,
Schedule- II, See Rule 4 of The Foreign Exchange Management (Current Account Transactions)
Rules, 2000
Prior approval from the concerned Ministries / Department is required for drawing foreign exchange
for a transaction included in the II-Schedule
1. Cultural tours
2. Advertisement in foreign print media for purposes other than promotion of tourism, foreign
investment and international bidding (exceeding USD10000) by a State Government and
its PSU‘s.
3. Remittance of freight of vessel chartered by PSU.
4. Payment of import through ocean transport by a Govt. department or PSU, if it is on cost,
insurance and freight basis.
5. Multi modal transport operators making remittance to their agents abroad.
6. Remittance of container detention charges exceeding the rate fixed by DG of shipping.
7. Remittance under technical collaboration agreements where payment of royalty exceeds
5% on local sales and 8% on exports and lump sum payment exceeds USD 2 million; it
requires prior approval of Ministry of Industry and Commerce.
8. Remittance of prize money or sponsorship of sports activity abroad by a person other than
international or national or State level sports bodies, if the amount involved exceeds USD
1 lakh.
There is a peculiar case, ―remittance for membership under ‗Professional and Indemnity club
[P&I] under II- Schedule, which shall require prior approval of Ministry of Finance, even if
drawn from EEFC Account.
However, this does not apply to the cases where the
-Payment out of funds in Resident Foreign Currency Account (RFC)
-Drawal made out of funds in Exchange Earners Foreign Currency (EEFC) account of
remitter.
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D- Drawal of foreign exchange for following purposes, requires approval of Reserve Bank of
India, [III- Schedule] See Rule 5 of The Foreign Exchange Management (Current Account
Transactions) Rules, 2000,
1. Gift exceeding USD 5000 per remitter/donner per annum.
2. Release of exchange exceeding USD 10000 in one calendar year, for private visits to any
country( except Nepal and Bhutan)
3. Release of foreign exchange exceeds USD 25000 to a person, irrespective of period of
stay, for business travel, or attending a Conference or specialized training or for
maintenance expenses of a patient going abroad for medical treatment or check up abroad,
or for accompanying as attendant to a patient going abroad for medical treatment.
4. Exchange facilities for emigration exceeding USD 1 lakh or amount prescribed by country
for emigration.
5.

Exchange exceeding USD 1 lakh for persons going abroad for employment.

6. Release of exchange for studying abroad, up to higher estimates from the institution abroad
or USD 1 lakh per academic year.
7. Remittance of maintenance of close relatives abroad –
(i) Exceeding net salary (after taxes and others) of a person who is resident but not
permanently resident in India and
(a) Is a citizen of foreign state other than Pakistan or
(b) Is a citizen of India who is on deputation to India for foreign company
(ii) Exceeding USD 1 lakh per year per recipient, in all other cases.
For the purpose of the item, PRI for employment / deputation of specified duration / for a
specific job, the duration up to 3 years, is a resident but not permanently resident
8. Remittance exceeding USD 10 lakh per project, for any consultancy service procured from
outside India.
9. Release of exchange for meeting expenses for medical treatment abroad exceeding 1
lakh/the estimate from the doctor in India or hospital / doctor per annum.
10. Donation exceeding USD 5000 per remitter / donor per annum.
11. Commission, per transaction to agents abroad for sale of resident‘s flat or commercial plots
in India exceeding USD 25000 or 5%of the inward remittance whichever is higher.
12. Remittance exceeding USD 1 lakh by an entity in India by way of reimbursement of preincorporation expenses.
This is a defined list, means any other transaction requires prior approval of RBI.
However, this Rule shall not apply where the payment is made out of funds held in Resident
Foreign Currency (RFC) Account of the remitter.

Legal Regulation of Foreign Trade – Prof. (Dr.) B. G. Maniar

113
4.6.1

Sell or Draw foreign exchange - Capital Account Transactions:

The Capital Account Transaction means the transaction which alters the assets or liabilities including
contingent liabilities outside India of a person resident in India or assets or liabilities in India of
persons resident outside India and includes transactions- mentioned in Sec. 6 (3) of FEMA
(1) Subject to the provisions of sub-section (2), any person may sell or draw foreign exchange to or
from an authorised person for a capital account transaction.
(2) The Reserve Bank may, in consultation with the Central Government, specify(a) Any class or classes of capital account transactions, which are permissible;
(b) The limit up to which foreign exchange shall be admissible for such transactions:
Provided that the Reserve Bank shall not impose any restriction on the drawal of foreign exchangefor
payments due on account of amortization of loans or for depreciation of direct investments in the
ordinary course of business.
(3) Without prejudice to the generality of the provisions of sub-section (2), the Reserve Bank may,
by regulations, prohibit, restrict or regulate the following(a) Transfer or issue of any foreign security by a person resident in India;
(b) Transfer or issue of any security by a person resident outside India;
(c) Transfer or issue of any security or foreign security by any branch, office or agency in
India of a person resident outside India;
(d) Any borrowing or lending in foreign exchange in whatever form or by whatever name
called;
(e) Any borrowing or lending in rupees in whatever form or by whatever name called between
a person resident in India and a person resident outside India;
(f) Deposits between persons resident in India and persons resident outside India;
(g) Export, import or holding of currency or currency notes;
(h) Transfer of immovable property outside India, other than a lease not exceeding five years,
by a person resident in India;
(i) Acquisition or transfer of immovable property in India, other than a lease not exceeding
five years, by a person resident outside India;
(j) Giving of a guarantee or surety in respect of any debt, obligation or other liability incurred(i) By a person resident in India and owed to a person resident outside India; or
(ii) By a person resident outside India. [Sec.6]
Permissible Capital A/c transactions
A resident individual may draw from an authorized person foreign exchange upto USD 25000 per
calendar year for a capital account transaction specified in Schedule 1; [exceeding USD 25000
restriction in the concerned provisions become applicable]
Person Resident outside India (PROI) cannot invest in entity to be engaged:
1.
2.
3.
4.
5.

in the business of chit fund, or
as Nidhi Company, or
in agricultural or plantation activities, or
in real estate business, or construction of farm houses, or
in trading in Transferable Development Rights(TDRs)

TDRs are Certificates issued in case of Compulsory Acquisition of land for public purpose by Central
or State Government in lieu of monetary compensation.
Please refer the regulation for the LIST OF TRANSACTIONS allowed for PRI and PROI. The RBI
has issued separate notifications for each matter given in the list, giving the matters which are
permitted / restricted and what is the limit up to which the transactions can be done.
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4.7

Investment in foreign countries

Investment in foreign countries can be done by
1) Individual;
2) Indian Companies;
3) Partnership firm or Proprietary concern




A person resident in India (PRI) may hold, own, transfer, or invest in foreign currency,
foreign security, or any immovable property situated outside India if such currency, security,
or property was acquired, hold or owned by such person when he was resident outside of
India or inherited from a person who was resident outside India.
A person resident outside India (PROI) may hold, own, transfer or invest Indian currency
security or any immovable property situated in India if such currency, security or property
was acquired, hold or owned by such person when he was resident in India or inherited from a
person who was resident in India.

Investment in foreign countries as direct investment, its limit, approval, etc. are discussed
below.
1. Direct Investment outside India by resident Indian is permissible in Joint Venture (JV); Wholly
Owned Subsidiary (WoS); shares and securities.
(A) Automatic Route i.e. permissible without approval from RBI
Indian parties are prohibited from making investment in a foreign entity engaged in real estate or
banking business, under Automatic Route, on satisfaction of following:
1. a. the direct investment is made in an overseas JV/WoS engaged in a bonafide business
activity;
1. b. The Indian Party not on the RBI Exporters caution list/list of defaulters or under
investigation by any investigation/enforcement agency or regulatory body;
1. c. The Indian party has submitted upto date returns in form APR in respect of all its overseas
investments;
1. d. The Indian party routs all transactions relating to the investment I a JV/WoS through only
one branch of an Authorised Dealer to be designated by it;
1. e. The Indian party submits Forms ODA, duty completed to the designated branch of an
Authorised Dealer.
2. Limits of Investment;
a. Upto 400% of its net worth in a financial year;
b. In case of investment in Nepal or Bhutan – upto Rs. 700 crores in any one
3. The investment can be funded out of the following sources:
a. Balances in the EEFC account of the Indian company;
b. Use the foreign exchange proceeds of ADR/GDR raised;
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c. Purchase forex from the Authorised Dealer. However, this is restricted to 100% of the Net
Worth of the Indian entity.
4. Valuation of shares:
Mode of Investment
By way of cash

Amount of Investment
Up to USD 5 million

By way of cash

Exceeding USD 5 million

By way of issue of shares of
the Indian Company, in
part/full

Any amount

Valuation Report by
C.A. or Certified Public
Accountant
SEBI registered
Category 1 Merchant
Banker/Merchant Banker
outside India registered with
the appropriate regulatory
authority
SEBI registered Merchant
Banker or Investment
Banker/Merchant Banker
outside India, as above

(B) Approval Route i.e. with the approval of RBI
The following factors shall be considered by RBI on application:
i. Prima facie validity of the JV/WoS;
ii. Contribution to external trade and other benefits that will accrue to India through such investment;
iii. Financial position and business track record of Indian party and foreign party;
iv. Experience and expertise of Indian party.
Other conditions applicable for Automatic Route and Approval Route
i. To receive share certificate or any other documents within 6 months from the date of effecting
remittance/the date on which the amount to be capitalized/became due to Indian party/ the date on
which amount due was allowed to be capitalized;
ii. Repatriate to India[to bring the realized forex into India to hold/exchange for rupees],all dues
receivable from the foreign entity, like dividend, royalty, technical fees etc. within 60 days of its
falling due;
iii. Submit to the RBI every year within 60 days from the finalization of audited accounts of JV/WoS
outside India, in Annual Performance Report in Form APR in respect of each JV/WoS
(2) Other than by Direct Investment in foreign securities
In all these cases the consideration for acquisition of shares shall not exceed the ceiling stipulated by
RBI and transfer permitted, provided remittance through AD repatriated within specified time.
A PRI being an individual may acquire foreign securities:
i. By way of gift from a person resident outside India;
ii. Issued by Company outside India under cashless ESOP Scheme;
iii. By way of inheritance from a person resident in or outside India;
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iv. A PRI being an individual, who is an employee or a director of an Indian Office or branch of
foreign company or of a subsidiary in India of a foreign company or of an Indian company in which
foreign equity holding, 51% or more, may purchase the equity shares offered by the said foreign
company.[Repatriation within 90 days in case of sale];
v. Individual may acquire Qualification Shares issued by a company incorporated outside India for
holding the post a director in the company provided the number of shares so acquired shall be the
minimum required to be held for holding the post of director and in any case shall not exceed 1% of
the paid-up capital of the company;
vi. Individual may acquire foreign securities by way of right shares in a company incorporated outside
India where shares are being issued by virtue of holding shares in compliance with Regulations;
vii. Employees or director of the Indian promoter company, acquire by way of purchase shares of a
JV/WoS of the Indian promoter company outside, in the field of shoftware, subject to ceiling
prescribed by RBI; upto 5% of paid-up capital of JV/WoS; after allotment of such shares, the % of
shares held by the Indian promoter company together with shares allotted to its employees is not less
than the % of shares held by the Indian promoter company prior to such allotment.
Viii. An Indian Company in the knowledge based sector may allow its resident employees [including
working director] to purchase foreign securities under the ADR/GDR linked stock option scheme
provided the issue of ESOP by a listed company shall as per SEBI(ESOP) Guidelines and unlisted
company as per Gol guidelines for issue of ADR/GDR linked stock options.
General permission has been granted to residents for purchase/acquisition of securities in the
following manner:
i. Out of funds held in RFC account;
ii. As bonus shares on existing holding of foreign currency shares;
iii. When not permanently resident in India, out of their foreign currency resources outside India.
General permission is also given to sell the shares so purchased or acquired.
4.8

Realization and repatriation of foreign exchange and Exemption thereof

Save as otherwise provided in this Act,
 where any amount of foreign exchange is due or has accrued to any person resident in India,
 such person shall take all reasonable steps to realize and repatriate to India
 such foreign exchange within such period and in such manner as may be specified by the
Reserve Bank. [Sec.8]
Exemption from realization and repatriation in certain cases:






The provisions of sections 4 and 8 shall not apply to the following, namely-(a) Possession of foreign currency or foreign coins by any person up to such limit as the
Reserve Bank may specify;
(b) Foreign currency account held or operated by such person or class of persons and the limit
up to which the Reserve Bank may specify;
(c) Foreign exchange acquired or received before the 8th day of July, 1947 or any income
arising or accruing thereon which is held outside India by any person in pursuance of a
general or special permission granted by the Reserve Bank;
(d) Foreign exchange held by a person resident in India up to such limit as the Reserve Bank
may specify, if such foreign exchange was acquired by way of gift or inheritance from a
person referred to in clause (c), including any income arising therefrom;
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4.9

(e) Foreign exchange acquired from employment, business, trade, vocation, services,
honorarium, gifts, inheritance or any other legitimate means up to such limit as the Reserve
Bank may specify; and such other receipts in foreign exchange as the Reserve Bank may
specify.

Possession and Retention of Foreign Currency

Following persons are permitted for:
1. Possession without limit of foreign currency and coins by Authorized Dealer;
2. Possession without limit of foreign coins by any person;
3. Retention by a PRI of foreign currency notes, bank notes and foreign currency travelers‘
cheques not exceeding USD 2000 in the form of currency notes, bank notes and travellers‘
cheque was acquired by him or from non-resident in India, while on a visit to any place
outside India for services or by way of honorarium or gift while on a visit to any place outside
India; or represents unspent amount of foreign exchange acquired by him from an A.D.
4. A PRI but not permanently resident therein may possess without limit foreign currecy in the
form of currency notes, bank notes and travelers‘ cheques, if such foreign currency was
acquired, held or owned by him when he was PROI and has been brought in India in
accordance with the FEMA.

4.10 Period of Surrender of Foreign Exchange:
1. A person being an individual resident in India shall surrender the received/ realized/
unspent/unused foreign exchange whether in the form of currency notes, coins and travelers‘
cheques, etc… to an authorized person within a period of 180 days from such date or date of
his return to India;
2. Others who has not used it for such purpose shall surrender such foreign exchange or the
unused portion thereof to an authorized person within a period of 60 days from the date of its
acquisition or purchase by him;
3. If acquired for the purpose of foreign travel, then the unspent balance of foreign exchange
shall within 90days from the date of return of the travel to India, when the unspent foreign
exchange is in the form of currency notes and coins, & within 180 days, when it is in the form
of travelers‘ cheques.

4.11 Penalties
(1)
If any person contravenes any provision of this Act, or contravenes any rule, regulation,
notification, direction or order issued in exercise of the powers under this Act, or contravenes any
condition subject to which an authorisation is issued by the Reserve Bank, he shall, upon adjudication,
be liable to a penalty up to thrice the sum involved in such contravention where such amount is
quantifiable, or up to two lakh rupees where the amount is not quantifiable, and where such
contravention is a continuing one, further penalty, which may extend to five thousand rupees for every
day after the first day during which the contravention continues.
(2)
Any Adjudicating Authority adjudging any contravention under sub-section (1), may, if he
thinks fit in addition to any penalty which he may impose for such contravention direct that any
currency, security or any other money or property in respect of which the contravention has taken
place shall be confiscated to the Central Government and further direct that the foreign exchange
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holdings, if any of the persons committing the contraventions or any part thereof, shall be brought
back into India or shall be retained outside India in accordance with the directions made in this behalf.
Explanation. -For the purposes of this sub-section, ‗property‘ in respect of which contravention has
taken place, shall include(a)

Deposits in a bank, where the said property is converted into such deposits;

(b)

Indian currency, where the said property is converted into that currency; and

(c)

Any other property which has resulted out of the conversion of that property.

4.12 Immovable property – acquisition or transfer abroad








A person resident in India is prohibited from acquisitioning or transferring any immovable
property situated outside India without general or special permission of the RBI.
This prohibition does not apply to the person:
who is a national of foreign State but residing in India; or
acquired by way of gift or inheritance from a person resident outside India;
by way of purchase out of foreign exchange held in Resident Foreign Currency (RFC)
Account maintained in accordance with the FEMA Rules, 2000;
RBI is empowered to permit a co. incorporated in India having overseas offices to acquire
immovable property outside India for its business and for residential purpose of its staff
subject to such terms and conditions as it considers necessary.
A person resident in India who has acquired immovable property outside India as above may
transfer it by way of gift to his relative who is a person resident in India. A relative for this
purpose means husband, wife, brother or sister or any lineal descendant/ascendant of that
individual.

4.13 Establishment of business outside India - Opening of Branch Offices Abroad




Indian Companies are permitted to open Branch Office abroad;
The companies may directly approach the authorized dealer for making the necessary
remittance of the money;
Indian companies can also open a Bank A/c in the names of the Foreign Branches without any
approval. However, the amount which can be sent to the Branches is restricted.

4.14 Acquisition of Immovable Property outside India by PRI






RBI approval is required except for acquisition by way of
gift / inheritance or
by way of purchase out of foreign exchange held in RFC A/c or
acquisition made on or before 8th july , 1947 or
Acquisition by a co. incorporated in India having overseas offices, for its business and for
residential purposes of its staff, in accordance with the directions of RBI.

PRI acquired as above may transfer the same by way of gift to his relative who is also PRI.

4.15 Acquisition of Immovable Property in India by PROI
RBI permission required EXCEPT for the following:-
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PROI who is a citizen or PIO (Person of Indian Origin) may acquire immovable property in India
other than an agricultural property, plantation, or a farm house. Payment of purchase price shall be
made out of
 funds received in India through normal banking channels by way of inward remittance from
any place outside India or
 Funds held in any non- resident account but not through traveler‘s cheque or by foreign
currency notes.

4.16 PROI- Immovable Property in India for Branch Office,











necessary or incidental to carrying on such activity subject to
Compliance of all applicable laws & rules;
Filing of RBI a declaration in the form of IPI WITHIN 90 days from the date of such
acquisition;
May transfer by way of mortgage to an AD as a security for any borrowing the immovable
property acquired.
Foreign Embassy / Diplomat / Consulate General may purchase / sell immovable property in
India (Other than agriculture land / farm house / plantation property) on clearance from
Ministry of External Affairs and consideration paid through banking channel.
Person who inherited the property shall not repatriate the proceeds of the property outside
India except with the prior permission of RBI. Otherwise repatriation allowed (for not more
than 2 ) if it was acquired by the seller in accordance with the FEMA and amount to be
repatriated does not exceed,
the amount paid for acquisition of the immovable property in foreign exchange received
through normal banking channels or
out of funds held in FCNR A/c or
foreign currency equivalent of the amount paid through NRE A/c

A citizen of Pakistan, Bangladesh, Sri Lanka, Afghanistan, China, Iran, Nepal or Bhutan cannot
acquire or transfer without prior permission of RBI, any immovable property in India, (except lease
not exceeding 5 years)
4.17 Person of Indian Origin (PIO)
1. Acquire Immovable Property in India
 Other than agriculture land / farm house / plantation property) by way of gift from
PRI) or from PROI (Indian Citizen or PIO) or by way of sale from a PRI
 By way of inheritance from PROI as per regulation or from a PRI.
2. Transfer Immovable property in India,
-agriculture land /farm house /plantation property, by way of gift or sale to a PRI [Indian Citizen];

4.18 Foreign Contribution Regulation Act 1976
Object of the Act is to regulate acceptance and utilization of foreign contribution / foreign hospitality
by certain persons.




By MPs, MLAs, Editors, Publishers, Judges, Govt. Servants, Political parties etc.
A cultural organization can accept only if it is registered with Government.
Foreign Contribution means donation, delivery or transfer made by any foreign source or any
article (above value of Rs. 1000), currency or foreign security. [Sec. 2 (c)].
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Foreign source means foreign government, International Agency (but not U.N. World Bank,
IMF etc.) foreign company MNCs where more than 50% capital is paid by foreign co/trust
/citizens etc (Sec. 2 (e)).
Exemptions :- wages, salary, payment in course of international trade /commerce, transactions
made by foreign source with government gift as a member of any delegations it is as per
regulation made in this regards, remittance received as per provisions of FERA (s.8).
Foreign Hospitality: means offer for providing a person with costs of travel to any foreign
country or free broad, lodging, transport or medical treatment. The only exemption is in case
of emergent medical aid on account of sudden illness contracted during a visit out of India. In
such case, the person should report within one month from date of receiving hospitality giving
details of hospitality received.

4.18.1 Powers of Central Government:





it can order prior permission (S. 10)
Prohibit any association from accepting foreign contribution
Ask any person to furnish information about foreign exchange (S. 10).
Prohibit payment of currency / delivering any article obtained in contravention of
the provisions of the Act
 Appoint Gazetted officer to inspect accounts or records of any political
Party, organization, association or any person involved (S. 14)


such officer can seize the records, any article, currency, and are liable to confiscation, if
adjudged by court.



Candidate for election receiving foreign contribution within 180 days prior to
his
nomination of election, has also to submit report to C.G. (S. 6 (2)).
Receipt of scholarship, stipend etc from foreign sources beyond prescribed limit has to make
report to C.G. (S.7). It may be noted that FEMA has removed all restriction the provisions of
FERA would still be applicable unless modified.
Penalties for offences: confiscation of articles and currency punishment of imprisonment, fine
or both.
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5

Technology transfer

5.1

Technology

Technology is a modern production technique / knowledge / know-how employed for lowering the
managerial cost of production by improving the quality and increasing quantity of product. Science
and Technology are two sides of the same coin. Unfettered and creative science invariably gives birth
to innovative technologies.
In the drive to provide basic needs and to raise the quality of life of our people, create wealth and to
be globally competitive, in our natural resources and to protect the environment in a sustainable
manner, we recognize the central role of science & technology. Technology holds keys to prosperity.
The objective of the research is to advance the limits of knowledge and arrive at scientific discoveries
for potential application in day-to-day life; then it becomes applied science.
Applied science coupled with engineering could lead to practical uses.
After usage, when the application is perfected, technology takes shape.
Technology is thus the sum total from knowledge to its practical commercial application. If 5-10 per
cent is the cost of research, 10-20 per cent is the cost of development and 70-85 per cent is the cost of
innovation.
This way technology is born.
Technology generally would comprise the following elements:


Process know-how.



Design know-how.



Engineering know-how.



Manufacturing know-how.



Application know-how.



Management know-how.

5.2

Foreign Technology Agreement

Foreign Technology Agreement is an agreement between the two companies regarding the transfer of
technology. With a view to injecting the desired level of technological dynamism in Indian industries,
foreign technology induction is encouraged both through Foreign Direct Investments and through
foreign technology collaboration agreements. Over the past four centuries scheme has advanced
rapidly and has become a part of modern culture.
5.3

Foreign Technology Collaboration

The Foreign Technology Collaboration agreements pertain to provision of technology by a foreign
entity to an Indian concern for agreed consideration, which can be of the following nature:



Initial lump-sum payment
Royalty
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Fees for Technical Services
Payment for design & drawing
Payment for engineering services

Payment for hiring technicians, deputations of Indian technicians abroad and testing of indigenous
raw material, products, and indigenously developed technology in foreign countries are governed by
separate Reserve Bank of India procedures.

Foreign Technology Collaboration in India permits transfer of technology by the means of
Government approval or through the automatic route delegated by RBI. The collaboration induces the
required amount of technological development and promotion of technologically advanced industries.
Foreign Technology Collaboration in India is undertaken with the objective of improving technology
levels in the Indian industries. This helps to increase the efficiency and productivity of the industries
in India.
Methods of Approval
The methods of approval for Foreign Technology Collaboration in India help in effective transfer of
technical aspects. The transfer of foreign technology plays an important role in the Foreign Direct
Investments. With the introduction of the 1991 Economic Policy, foreign investments started
inflowing in large amounts. The Central government has allowed the transfer of technology in various
industrial sectors. Significant technology transfers have taken place since the economic reforms.
The Central Government presented the Statement on Industrial Policy in 1991, which provided
simplified methods for the better governance of the Foreign Technology Agreements. Sec 39C deals
with Foreign Technology Agreements. There are certain standardized clauses for the approval of the
Foreign Technology Collaboration in India.
The approval techniques follow two methods, namely government approval and automatic approval.

Government Approval
Approval for Foreign Technology Collaboration/ trademark agreements will be required from Foreign
Investment Promotion Boards, if any of the following conditions is satisfied:





Proposals which requires compulsory licensing.
Items of manufacture reserved for the small scale sector.
Proposals involving any previous joint venture or technology transfer/trademark agreement in
the same field in India.
Extension of foreign technology collaboration agreements (including cases which may have
received automatic approval in the first instance).

Procedure for Government Approval
Proposals for Foreign Technology Collaboration not covered under the automatic route are considered
by the Project Approval Board (PAB) in the Department of Industrial Policy and Promotion (DIPB).
Application in such cases should be submitted in Form FC-IL to the Secretariat for Industrial
Assistance. Proposals where both financial & technical collaboration are proposed, application is to be
submitted to FIPB. No fee is payable.
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Automatic Approval
Reserve Bank of India accords automatic approval to all industries for Foreign Technology
Collaboration/ trademark agreement agreements subject to the following conditions:


The Foreign investor has no existing joint venture or technology transfer/trademark
agreement in the same field provided that even in case of existing joint venture or technology
transfer/trademark agreement, no approval is required in following conditions:
a. Investment to be made by Venture Capital Fund registered with Securities and
Exchange Board of India.
b. Wherein existing joint venture investment by either of the parties is less than 3%
c. Where the existing joint venture is defunct or sick.
Provided the aforesaid said restriction is not applicable on foreign technology collaboration
in Information Technology sector or in case of investments by multinational financial
institutions.

RBI‘s prior approval is required for remittance towards purchase of trade mark/franchise. All payment
made under Foreign Technology Collaboration Agreement will be subject to the FEMA (Current
Account Transactions) Rules 2000

Guidelines for consideration of collaboration proposals:
The project in which foreign collaboration seeks majority participation must have a high priority
rating in the plan programme.
Foreign participation must have a direct bearing on meeting the foreign exchange requirement.
Field of technology where India has not made much progress and the time expected to be taken to
generate would delay the achievement of target.
There should not be any restriction in the matter of procurement of capital goods, components, spares,
raw materials, pricing policies, selling arrangements.
No prohibition on sub-licensing the technical know-how, product-design, engineering designs and
export to other countries, etc.
There should be adequate and suitable arrangements for training of Indian personnel, research and
development, drawing and designing, absorption, adaptation and development, etc.
Science and Technology must contribute to improvement in the living standards and mobility of life
of large mass of the people.
It should be subject to Indian laws.
Every effect should be made to ensure that it is of highest level, consistent with requirement and
resources, to facilitate further advancement.
It shall not be permitted where indigenous technology is adequately developed.

RBI accords automatic approval to all industries for F.T.C. agreement in which


The lump sum payments not exceeding US $ 2 million.
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Royalty payable being limited to 5 p.c. for domestic sales and 8 p.c. for exports subject to
total payment of 8 p.c. on sales over a 10 year period.



Royalty not exceeding 2 p.c. on exports and 1 p.c. on domestic sale for use of the trade marks
/ brand names.



Royalty up to 8 p.c. on exports and 5 p.c. on domestic sales by wholly owned subsidiaries
(WOS) to offshore parent companies is allowed under the automatic route without any
restriction on the duration of royalty payments.



All other proposals are considered for approval, on merits by the Government.



Application in this respect should be submitted to SIA (secretariat for Industrial Assistant,
DIPP (Dept. of Ind. Policy & Promotion), Ministry of Industry, Udyog Bhavan New Delhi.



No fee is payable. Approval is normally available within 4 to 6 weeks of filling Application.

The lump sum shall be paid in three installments as detailed below unless otherwise stipulated in the
approval letter:-

5.4



First 1/3 after the approval from the RBI and collaboration agreement is filed with authorized
dealer in Foreign Exchange.



Second 1/3 on delivery of know-how documentation.



Third and final 1/3 on commencement of commercial production, or four years after the
proposal is approved by the RBI and agreement is filed with the authorized dealer in foreign
exchange, whichever is earlier.



If may be paid in more than 3 installments subject to completion of activities as specified
above and as per the exchange rates prevailing on the date of remittance.



Application for remittance in Form A2 with NOC from IT authorities, certificate from C.A.,
with declaration that it is strictly in accordance with terms & conditions by RBI / Govt.



The Technology Transfer is a way of transmitting such knowledge / technology / know how
from developed to developing nations.



This process is also termed as technological collaboration.



Technology policy relates to the policy of Govt. of India regulating acquisition of foreign
technology, import of technology, adoption and absorption of foreign technology and
development of imported know-how as well as upgradation of indigenous technology.

Problems with Technology Transfer

The problems associated with technology transfer agreements are numerous. Many Indian companies
opt for technology transfer as a short cut method to achieve faster growth, as development of
indigenous technology in-house takes longer time. Some of the problems faced by technology
recipient companies are discussed below.
(1) Identification of the required level of technology. For this purpose, the recipient may have to
depend on the information, product bulletin supplied by the technology supplier company.
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(2) There is no independent agency to advice on the latest technologies and the manner of
obtaining such technologies, except through trade exhibition, personal contacts etc.
(3) No technology supplier will transfer the technology being used by him. Rather, he may prefer
to provide the second level of technology which has already been exploited by him.
(4) After identification, defining technology transfer in the agreement poses certain practical
difficulties. Technology cannot be transferred in one lot through transfer of documents. This
may have to be done through transfer of designs and drawings, supply of additions and
improvements made by the technology supplier, providing the services of its experts and for
training of Indian staff at the workshop of the technology supplier etc. all these aspects are to
be properly and adequately covered in the technology transfer agreement.
(5) The most difficult task in an important technology is its indigenization. While the technology
supplier desires the recipient company to achieve the same level of the quality to be able to
compete in the national and inter-national markets, the achievement of this goal bristles with
practical difficulties. Product quality depends upon the quality of inputs used and the
processes adopted. Quality of row materials and components available in the technology
recipient country, not being the same as the host country, adaptation of imported technology
and its indigenization poses a lot of problems. ISO certification mechanism has been able to
address this problem to certain extent, as the emphasis in ISO certification is process
efficiency and this will ensure product efficiency as well.
(6) The nature of technology transfer for the purpose of manufacture and sale poses another
problem. Exclusive license to manufacture and sell the product in the technology recipient
country provides some measures of protective market for the products under license. A nonexclusive license to sell the product outside the country of manufacture use the much needed
support to make a foray in to the international market. What lends greater support to the
technology recipient company is the willingness on the part of the technology supplier to
source his requirements of parts and components, through a buy-back provision in the
technology transfer agreement. This will build up an enduring relationship between the
technology supplier and recipient companies, for mutual benefits and advantage. A buy-back
provision can be a commercially successful proposition provided the product manufactured
by the technology recipient company is competitive both in terms of quality and price.
(7) Technological support of an umbrella type is the emerging scenario in these days of internationalization of business and this provides technology transfer on a continuous basis.
(8) Long term business relationship can be built up provided that the technology supplier has a
stake in the technology recipient company. This is now facilitated by the Government‘s
liberalized policy towards foreign investment through automatic route and by FIPB, s part of
new projects.
(9) Foreign investment is expected to bring in the various advantages of technology transfer,
marketing expertise, modern managerial techniques and new possibilities for promotion of
exports.
(10)
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5.5

Drafting of Foreign Collaboration Agreement

While drafting of foreign collaboration agreement, the following factors should be kept in mind:
i.

Capability of the collaborator and the requirements of the party are clearly indicated;

ii.

Clear definitions of technical terms are given;

iii.

Specify if the product shall be manufactured/sold on exclusive or non-exclusive basis;

iv.

Terms and conditions regarding nature of technical know-how, disclosure of drawings,
specifications and other documents, furnishing of technical information in respect of
processes with flow charts etc. plant outlay list of equipment, machinery and toll with
specification have to be provided;

v.

Provisions of making available the engineers and/or skilled workers of the collaborators on
payment of expenses relating to their stay per diem etc. are given;

vi.

Details regarding specification and quality of the product to be manufactured are given;

vii.

Quality control and trade marks to be used are also specified;

viii.

Responsibility of collaborator in establishing or maintaining assembly plants should be
clearly determined and provided for;

ix.

In sub-contracting of the work is involved, clearly mention if there would be any restriction;

x.

The rate of royalty, mode of calculation and payment, etc. also make provision as to who will
bear the taxes/cess on such payment;

xi.

Use of information and industrial property rights should also be provided in the agreement;

xii.

A clause on force majeure should be included;

xiii.

A clause that a collaborating company has to retain the personnel of Indian company within a
specified period should be incorporated. The clause should also specify the terms and
conditions of such assistance, place of training, period of training and fees payable ;

xiv.

A comprehensive clause on arbitration containing a clear provision as to structure of arbitral
tribunal and place of arbitration should be included;

xv.

There should be provision in the agreement for the payment of interest on delayed payment.

5.6

Joint Venture

A joint venture is an association of two or more individuals or business entities who combine and pool
their respective expertise, financial resources, skills, experience and knowledge in the furtherance of a
particular project or undertaking. Joint ventures are generally created for a single activity or project
and may have a limited time span. Joint venture agreements, commonly referred to as a ―JV‖ are
typically formed either by individuals, business entities, corporations or partnerships. The
contribution to the joint ventures is either in the form of money [capital], services, or physical asset(s),
i.e. equipment or intellectual property [software, patents], etc. or a combination of all.
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Joint venture thus entered into to achieve synergy effects where each party contributes distinct
capabilities and become able to exploit a prevailing opportunity.
Advantages of joint venture can be summarized as under:
i. It provides companies certain opportunities to gain new capacity and expertise;
ii. It allows companies to enter related businesses or new geographic markets or gain new
technological knowledge;
iii. It accesses to greater resources, including specialized staffs and technology;
iv. Sharing of risk with a venture partner;
v. Joint venture can be flexible, viz., it may be for a limited span and cover only a part or both;
vi. In the era of divestiture and consolidation, JV‘s offer a creative way for companies to exit
from non-core businesses;
vii. Companies can gradually separate a business from the rest of the organization and
eventually, sell it to the other parent company. Roughly 80% of all joint ventures end in a
sale by one partner to the other.
Fundamentally the jointures can be classified into (i) Equity Joint Venture and (ii) Contractual Joint
Venture.

5.6.1

Equity Joint Venture

Equity joint venture is an arrangement whereby a separate legal entity is created in accordance with
the agreement of two or more parties. The parties undertake to provide money or any other resources
as their contribution to the assets or other capital of that legal entity. The entity is generally
established as a limited liability company and is distinct from either of the parties which participate in
its creation. The newly created company, thus, becomes the owner of the resources contributed by the
parties to the joint venture arrangement. Each of the parties in turn becomes the owner of the
company having equity in the company.
The parties to a joint venture agreement agree on purposes and functions of the newly created entity,
the proportion of capital contribution by each party and the share of each party in the profits of the
company and on the matters such as its management, operation, duration and termination.

5.6.1.1

Contractual Joint Venture

The contractual joint venture might be used where the establishment of a separate legal entity is not
needed or the creation of such a separate legal entity is not feasible in view of one or the other
reasons. The contractual joint venture can be entered into in situations where the project involves a
narrow task or a limited activity or is for a limited term or where the laws of the host country do not
permit the ownership of property by foreign citizens. For the purpose of the contractual joint venture,
the relationship between parties is set forth in the contract or agreement concluded between them.
Whether one or more of the legal methods are used in the establishment of the joint venture company
to carry out its operations is always based on the negotiations between the parties, the results of which
reflect in the joint venture agreement entered into between the parties. The licensing agreement,
knowhow agreement, technical services or the technical assistance agreement, franchise agreement
and agreement covering all other commercial matters might even form annexes to the main joint
venture agreement. They can be signed once the joint venture company is established.
It is important to note that a joint venture agreement, be it for the establishment of a limited liability
company or not, and the different contract must be concluded in accordance with laws and regulations
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applicable to such companies including tax laws concerning this companies or the laws relating to
agency or partnership as well as other economic laws, in addition to laws relating to labour, sales of
goods, insurance and foreign economic and trade contracts.
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6

World Trade Organization

The creation of World Trade Organization on 1st January, 1995 marked the biggest reform in
International Trade, after a failed attempt in 1948; a brief introduction is described as under.







6.1.1

It deals with the international trade rules.
Aims at facilitating trade among countries by creating conditions of competition those are fair
and equitable.
For this, it encourages countries to enter into negotiations for the reduction of tariffs and
removal of other barriers to trade.
Require them to apply a common set of rules to goods and service products imported and
exported.
Fundamental principles of GATT/ WTO are reciprocity and non-discrimination.
Article III of the WTO Agreement defines five functions for it:
(a) to facilitate the implementation, administration, operation and further the objectives of the
multilateral and plurilateral trade agreements;
(b) to provide a forum for multilateral and plurilateral trade negotiations;
(c) to settle the disputes that may arise between members;
(d) to conduct trade policy reviews;
(e) to cooperate with the World Bank and IMF with a view to achieving coherence in global
economic policy making.
Functions

1. It exercises continues surveillances on the trade measures taken by the countries with a view
to ensuring that these measures are in full conformity with the rules prescribed by the
Agreements.
2. It provides a forum for negotiations on the removal of barriers applicable to trade both goods
& services and for development of new rules in new order.
3. It provides forum for settlement of disputes and differences.
4. It is not open to business enterprises to bring a dispute directly to WTO. It rests solely with
the Govt., which is a party to WTO agreements; they have to take up their matter to their own
Government which will take initiative.

WTO's current Director-General is Pascal Lamy. Its Headquarters is situated at Centre William
Rappard, Geneva, Switzerland; Membership-159 member states; Official languages- English, French,
Spanish; Budget-196 million Swiss francs (approx. 209 million US$) in 2011; Staff- 640; Websitewto.org
6.1.2

Rules

The International Trade Rules are contained in following legal instruments:





General Agreements on Tariff and Trade (GATT), whose rules apply to trade in goods;
Other agreements on goods;
General agreements on trade in services (GATS), whose rules apply to trade in services; and
Agreement on Trade Related aspects of Intellectual Property Rights (TRIPS)

Member countries are under an obligation to ensure that their national Legislations, Regulations and
Procedures are in full conformity with the provisions of these Agreements. The resulting
harmonization by all countries of rules and regulations applicable to trade in goods and services
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facilitates trade. The harmonized rules also help to ensure that regulation does not create unnecessary
barriers to trade and that a country‘s exports are not disrupted by sudden imposition of higher tariffs or
other barriers to trade.
GATT - is General Agreement for Tariff & Trade.
Two most important principles that underline most agreements are:
(i) Most Favoured Nation (MFN) clause:
- i.e. No discrimination among member countries
(ii) National Treatment Clause:
- i.e. Equal treatment to lawfully imported and domestic products
These agreements seek to address broadly speaking three concerns:
1.
Same rule for all: to restrict the Govt. or organization from ‗distorting‘ normal trade by way
of subsidizing, dumping, discriminating, and licensing policies etc., this can hurt the business within
the country or outside the country. To rationalize the Govt. policies to eliminate the distorting effects.
(e.g., WTO allows exports to be relived of all indirect taxes, as excise, sale tax. Having cascading
effect on cost of product but prohibits direct tax benefits as Income tax waiver on export earnings)
2.
Administration of Agreements: To provide detailed guidelines on how the agreements should
be administered at national level (as in anti-dumping proceedings) or how the standard be used (as in
sanitary and phyto-sanitary measures) or how the disputes between the nations are to be resolved
(through dispute settlement mechanism).
3. Fair deal to business: To create rights for the community e.g. right to information, right to present
evidence, (e.g. Agreement on Customs Valuation provides right to importer to justify the value of
imported goods or requires customs authority to give in writing the reasons for rejecting value
disclosed.)

For the Settlement of any dispute relating to foreign trade, the 13 major ‗associate
agreements‘(generally sector/issue specific, like on agriculture, textile etc.); 4-understandings on
decisions and 3- understandings on rules and procedure are the integral part of GATT.
Over a period, most of the countries have transformed their trade policy from inward oriented
protectionism regimes to more out ward and liberal trade policy. However, the Government that
maintains a liberal trade is subject to pressures for temporary protection to specific industries.
GATT therefore, contains some contingent measures, which permit the signatories to withdraw their
normal obligations under specific circumstances and impose higher protection against import of one or
more goods from one or more countries. These measures are anti-dumping, countervailing and
safeguard measures.
Anti-dumping action is duties to offset unfair competition from foreign exports-it only applies to
dumping firms - Discriminatory measures. Dumping means Sale of goods at lower price in the
international market compared to the domestic market – which causes threat to domestic industries.
Countervailing duties are duties to offset export subsidies - Discriminatory
measures. Subsidies
means a sum of money granted from public funds to help industries for business to keep the price of
commodities / services at lower rate.
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Safeguard – it is something that guard, protect, or defend the domestic industries, countries take
safeguard action in an emergency when a surge in import has caused or threatens to cause serious
injury to domestic industry. The safeguard measures restrict the import of such goods - Nondiscriminatory measures.
Other Agreements on goods are discussed hereunder
Agreement on Pre-shipment Inspection (PSI) – To check arbitrary ways of PSI companies in
valuation of goods (Around 30 countries use them)
Agreement on technical Barriers to Trade (TBT) - To check misuse of mandatory product
standards by countries, recommended that countries to base their standards around international
standards - Require countries to establish ‗enquiry points‘
Agreement on Sanitary & Phytosanitary Measures (SPM) - Same as above except MFN rulecountries can deny import from certain region / country due to fear of spread of pests/disease
Anti Dumping Agreements – Meaning of dumping and anti-dumping is discussed earlier. Antidumping agreement envisages three methods to calculates a product‘s ―normal value‖, (i) price in
exporters domestic market; (ii) Price charged by the exporter in another country; (iii) exporter‘s cost
and profit margin. But anti-dumping measures can only be applied if the dumping is hurting the
domestic industries.
Agreement on Subsidies and Counter Measures – Subsidy means a sum of money granted by the
State from public funds to help industries for business to keep the price of commodities / services at
lower rate or under control. Countervailing duties are duties to offset export subsidies Discriminatory measures.
The subsidy may play an important role in developing countries and in the transformation of centrally
planned economies to market economics. It can be domestic or export subsidies. The agreement
builds on the Tokyo round subsidy code. This agreement also introduces the concept of specific
subsidy i.e., subsidy available only to an enterprise, industry, group of enterprises as group of
industries in the country or state etc. This agreement envisages disciplines of the use of subsidies and
its regulation to counter the effects of subsidies. It says a country can use the WTO‘s Dispute
settlement procedures to settle the withdrawal of the subsidy or the removal of it adverse effects, or
the country can launch its own investigation and ultimately charge extra duty known as
‗countervailing duty‘ on the subsidized exports, found to be hurting domestic industries on the
subsidized exports, or domestic products.
The Subsidies and Countervailing Measures (SCM) agreement creates basic three categories of
subsidies.
1. Prohibited Subsidies:
Article 3 of SCM agreement prohibits two categories of subsidies for export performance and on
imported goods (local content subsidies). A detailed list of export subsidies is annexed to the SCM
Agreement. This type of subsidy directly distorts international trade and hurt to other country‘s trades.
These subsidies can be challenged to DSB of WTO. Domestic country can impose countervailing
duty on import of subsidized products.
Least-developed countries and developing countries with less than $ 1000per capita GNP are
exempted from disciplines in prohibited export subsidies. India‘s per capita income in 1994 was less
than $ 1000. However, even such countries will have to phase out export subsidies on products where
the share in world export is 3.25% or more then this condition would apply in India.
2. Actionable subsidies
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Most subsidies, such as production subsidies, fall in ―actionable‖ category. This is not prohibited but
is subject to challenge, it also affects international trade. It causes three types of damages
(i) Subsidy of one country can hurt a domestic industry of an importing country;
(ii) It can hurt rival exporters from another country when the two compete in third market;
(iii) Domestic subsidies in one country can hurt exporters trying to compete in the subsidizing
country‘s domestic market. E.g. A & B are two exporter nations of same product and exporting in
third nation C. Now, if, A provides actionable subsidies then C & B both will be affected adversely.
B will lose a new market for export and C will hurt on domestic front.
These subsidies can be challenged in WTO and if domestic producers are hurt by imports of
subsidized products, countervailing duty can be imposed.

3. Non-actionable subsidies
These subsidies presumably are protected either because they are considered extremely unlikely to
cause adverse effects the international trade or they are considered to be of particular value and not to
be discouraged. These include subsidies for industrial research, assistance to undeveloped regions,
pre-competitive development activity or certain other subsidies are such which cannot be challenged
in WTO, not only that countervailing duty cannot be imposed on subsidized imports. But the
subsidies have to meet certain strict conditions.
Import substitution subsidies:
Widely used by many developing countries it is designed to help domestic production and avoid
importing.
Subsidies and countervailing duties are discussed in detail in next chapter.
Difference between Anti-dumping Duty (AD) & Countervailing Duty (CVD):
AD & CVD are often linked many countries handle with both issues under a single law and apply
similar process. They are charged on imported products from specific countries in case of hurting of
domestic industries. But there are certain differences like; (i) countervailing duty is imposed in the
case of subsidy, where as antidumping in case of dumping, (ii) Dumping is an action by a company.
Subsidies are the matter of govt. or a govt. agency either by paying out either directly or by requiring
companies to subsidies certain customers.

…………………………………….
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